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Presentation Outline



• The research objectives are to:

• Establish the interface between public procurement and competition 

regulation;

• Uncovering the role of competition authorities in addressing the 

competition concerns in the procurement process;

• Survey public procurement regulatory framework; and

• Assess the effectiveness of COVID-19 emergency procurement in 

promoting competition and yielding positive outcomes.

1. INTRODUCTION



• The relationship is twofold:

• Competition principles are key in the public procurement process - can 

improve efficiency and result in savings.

• Public procurement can be susceptible to anti-competitive behaviour.

• The volume and high value of public projects makes the process 

vulnerable to abuse.

• These conditions confer a level of market power on market participants.

• Promoting competition and inclusivity – will lead to competitive prices and 

quality.

2. RELATIONSHIP BETWEEN PUBLIC PROCUREMENT 

AND COMPETITION REGULATION



• The competition concerns arising from public procurement are largely the same 

concerns that can arise in an ordinary market context.

• Public procurement process can further inadvertently harm competition- where 

tender requirements are either too broad or technical for SMEs.

• The nature of agreements entered into by the state can also result in anti-

competitive effects.

• Since the pandemic competition authorities have been swamped with complaints 

on excessive prices.

• The CCSA has to date prosecuted firms and concluded settlement penalties 

totalling over R15 million.

3. THE ROLE OF COMPETITION AGENCIES IN 

DEALING WITH COMPETITION ISSUES IN PUBLIC 

PROCUREMENT



• Public procurement in South Africa is governed by various pieces of legislation 

including:

• The Constitution, PFMA, PPPFA, BBBEE Act, PPPFA, PAJA, and the MFMA

• DMA - (sections 27(2)(l), 39(2)(k)(iii), 41(2)(l), 53(2)(k)(iii) and 55(2)(l)). 

provides for adequate contingency provisions and emergency procedures.

• COVID-19 emergency regulations (flowing from DMA implementation).

• National Treasury (2020 instruction notes) and Provincial Treasuries' 

circulars on emergency procurement, including Ministerial exemptions.

• Competition law regulations.

4. PUBLIC PROCUREMENT REGULATORY 

FRAMEWORK



• The Treasury Instruction notes- competition concerns:

• Specific PPE items must be sought from suppliers who are in the CSD-

Possible foreclosure. 

• PPE specifications “too specific”- exclusionary effect.

• Price lists can have unintended repercussions – exacerbate shortages of PPE.

• CCSA’s price gouging work shows anti-competitive conduct during the pandemic.

• 50 public procurement complaints for excessive pricing from the SAPS and

NHLS against BlueCollar & Ateltico, and Tsutsumani referred to Tribunal.

• CCSA’s investigation found BlueCollar & Ateltico earned gross mark-up of

123% for hand sanitizer & Tsutsumani earned 87% for surgical face masks.

• No Tribunal decisions.

5. ASSESSMENT OF THE EFFECTIVENESS OF 

COVID-19 PROCUREMENT REGULATIONS (1)



• Evidence of organs of state having paid more than 5 times the Treasury’s 

recommended prices for PPEs.

• Ineffectiveness of Treasury price ceiling(s).

• Corruption a recurrent theme in the emergency procurement- SIU and AG 

preliminary findings 

• COVID-19 emergency procurement place in a space of already weak 

procurement regulatory environment.

• Draft Public Procurement Bill falls short in guiding organs of state on emergency 

public procurement.

• Reliance on regulations by the Minister.

5. ASSESSMENT OF THE EFFECTIVENESS OF COVID-

19 PROCUREMENT REGULATIONS (2)



• Public procurement has been at the forefront of fighting the pandemic.

• Easing of public procurement regulations has created an environment for abuse.

• Ineffectiveness caused by the lack of understanding of competition principles.

• Aspects of public procurement must be improved to ensure better monitoring and 

a value-based approach.

• Public procurement must be used strategically by the state to promote social and 

policy objectives.

• Coordination between public procurement and competition authorities is of 

paramount importance.

• The Draft Public Procurement Bill is a positive step to address challenges in 

procurement.

6. Conclusion



Thank You!


