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T

he
Competition
Commission
(“Commission”) of South Africa and the
Competition Tribunal (“Tribunal”) of South
Africa successfully held the fourteenth
Annual Competition Law, Economics and Policy
Conference from the 3rd to the 4th of November
2020. This year’s conference marked the very
first time the annual conference was held using
a virtual format. The theme of the conference
was “Competition in a crisis: Competition policy,
Regulation and Enforcement in unprecedented
times”.

VIRTUAL COMPETITION
LAW AND POLICY
CONFERENCE A
RESOUNDING SUCCESS

competition commission
south africa

While the virtual format was a new experience for
the Commission and the Tribunal, the sessions
largely went off without a hitch. The virtual nature
of the conference using the Zoom platform also
meant the Conference could attract a steller line up
of international guests with names such as Andreas
Mundt, Cristina Caffarra, Amelia Fletcher, and Mike
Walker. With the Commission’s Nandi Mokoena and
Songezo Mabece as hosts, the conference opening
address and welcome was done by Mondo Mazwai,
the current Competition Tribunal Chairperson with
an address focusing on the unprecedented year
of 2020. One of the conference highlights followed
this on the opening morning of the conference.
Competition Commissioner Tembinkosi Bonakele
bid farewell to Judge Dennis Davis as Judge
President of the Competition Appeal Court of South
Africa. Judge Dennis Davis will be retiring soon
after 21 years in the court. After some kind words
from the Commissioner, Judge Davis gave a candid
address discussing his time at the Competition
Appeal Court mainly reflecting on the cases he
presided over at the Competition Appeal Court while
also acknowledging his colleagues and the work of
the Commission and the Tribunal thus far and laying
down some challenges.

The first plenary session was under the
theme ‘Competition policy prioritisation
and implementation in a post-Covid
period’. The keynote speaker of this
session was Andreas Mundt (President,
Bundeskartellamt and ICN Chair) who
focused on the response of competition
authorities to the unique challenges of
Covid-19. One of the issues highlighted by
the keynote speaker was that during this
pandemic, nobody is calling for greater
competition but instead people are calling
for a stronger state and competition
authorities should react to these changing
economic environments. The keynote
speaker also highlighted the issue of

state aid and alluded that state aid is a
competition issue as it distorts competition
especially if it is selectively given. The
keynote speaker further argued that state
aid should only be given under certain
conditions with specific measures in place.
The subsequent panel discussion session
on the same topic was moderated by the
Deputy Commissioner of the Competition
Commission, Hardin Ratshisusu.
The
session had distinguished speakers such
as Thabi Leoka (Independent Economist);
Thando Vilakazi (Executive Director of the
Centre for Competition, Regulation and
Economic Development (CCRED)); Francis

The virtual nature of the conference using the Zoom
platform meant the Conference could attract a steller line
up of international guests with names such as Andreas
Mundt, Cristina Caffarra, Amelia Fletcher, and Mike
Walker.

Kariuki (Director General, Competition
Authority of Kenya) and Norman Manoim
(Acting Judge and former Chairperson
of Competition Tribunal). The speakers
discussed where competition authorities
should be focused during the postCovid 19 period and what approaches
should they adopt in addressing these
challenges brought about by the Covid-19
pandemic. One of the key takeaways
from this session was that the Covid-19
pandemic has impacted global value
chains which will impact local industries
such as manufacturing. As a result of this,
it was highlighted that the South African
economy might struggle to recover to its
pre Covid-19 levels. It also was highlighted
that it is important that competition
principles are advocated in other policy
areas especially the agenda of economic
inclusion.
The conference’s second day started
with a keynote address by His Excellency
Wamkele Mene (Secretary General,

By Arthur Mahuma, Jason Aproskie and Tessa Bleazard

You can access the Annual Competition Law, Economics
and Policy Conference on our YouTube channel:
The Competition Commission South Africa
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how this may differ to the approaches
being developed in leading jurisdictions.
The keynote speaker of this session was
the renowned Cristina Caffarra (Vice
President, Charles River Associates
International). She pointed to the
tendency to high concentration levels
in these platforms and the need for
regulation as well as how acquisitions
have flown ‘under the radar’. She
highlighted that developing economies
can benefit immensely from digital
markets but that competition ultimately
is the driver of better outcomes and
services so developing economies must
still remain vigilant.

The conference focused on a number of key issues
arising from both local and international competition work
but also the implications of the Covid-19 pandemic and
what lessons could be learnt for competition policy and
enforcement more broadly
African Continental Free Trade Area
(AfCFTA)). He highlighted the progress
made by AfCFTA to date and the potential
impact on the economies of Africa.
He also highlighted how the Covid-19
pandemic has impacted both trade and
the AfCFTA negotiations themselves.
The highlight of the second day was
the Commission’s launch of its Digital
Competition Report titled ‘Competition
in the Digital Economy’ which outlines
the Commission’s strategy of directing
the country’s competition laws to
achieve equitable outcomes in the digital
economy.
4

After the launch of this Report, there
was a plenary session titled ‘An
appropriate digital market response
for a developing economy’. Digital
markets continue to be an important
topic across the globe. The Covid-19
pandemic and lockdown has increased
the demand for online services and
commerce, creating opportunities but
also potentially entrenching market
leaders more rapidly. It also raises a
range of consumer issues in addition
to competition issues. The purpose of
this session was to determine what may
be a developing market approach to
increased demand for these issues and

The subsequent panel discussion was
moderated by Thembalethu Buthelezi
(Principal
Economist,
Competition
Commission of South Africa). The
speakers of the session included
Alexey Ivanov (BRICS Competition
Law and Policy Centre); Imraan Valodia
(Competition Tribunal member and Dean
of Commerce, Law and Management,
Wits University); Mike Walker (Chief
Economic Adviser at the Competition
and Markets Authority); and Andile
Ngcaba (Founding Partner and Chairman
of Convergence Partners). Ngcaba
specifically warned against regulations
that chill innovation and the challenges of
trying to regulate a fast-changing market.
This helped to trigger a lively debate
around the challenges for digital market
regulation, the views of international
authorities and how this could apply to a
developing country.

dealt with topical issue of convergence
between consumer protection and
competition laws, with a focus on what can
be learnt from the Covid-19 pandemic and
recent enforcement of other jurisdictions
alongside South Africa’s experience. The
session was moderated by Yasmin Carrim
(Competition Tribunal). The distinguished
speakers included in this session were
Thezi Mabuza (Acting Commissioner of
the National Consumer Commission);
Amelia
Fletcher
(Professor
of
Competition Policy at Norwich Business
School and Deputy Director at the Centre
for Competition Policy); Sizwe Snail
ka Mtuze (Member of the Information
Regulator of South Africa) and David
Howarth (Special Counsel at K&L Gates,
Australia). The discussion considered
both the international experience, with
the UK and Australian authorities having
powers over both competition law and
consumer law and the difficulties of
using existing legislation which may have
not catered or prepared for the kind of
disaster and challenges that Covid-19
presented. Thezi Mabuza emphasized
the complementarity of the different laws
and agencies in South Africa.

van Meelis (DTIC), Pamela Mondliwa
(Berkeley Research Group) and Reena das
Nair (CCRED). Papers were presented by
both Commission and external authors
and generated interesting discussion and
questions in each session.
This year’s 14th Annual Conference
represented a milestone in that it was
the first to be held on a virtual platform
and was widely regarded as a success.

The virtual nature of the conference
allowed the participation of international
experts and contributors across the
globe and a high degree of participation
from attendees. The conference focused
on a number of key issues arising from
both local and international competition
work but also the implications of the
Covid-19 pandemic and what lessons
could be learnt for competition policy
and enforcement more broadly.

The conference also included three
academic sessions. The first session
was themed ‘Competition policy
and enforcement and the economic
recovery from the Covid-19 crisis’.
The second academic session was
themed ‘Covid-19 and competition
enforcement’ while the third academic
session focused on merger control,
in terms of merger thresholds and the
failing firm. These academic sessions
were expertly moderated by Tanya

The final plenary session of the conference
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is noteworthy to state that the past few
fraternal regulatory authorities during the
The Conference also received valuable
month, since the outbreak of Covid 19
new democratic dispensation. It is clear
insights from the Chairperson of the
in South Africa, we have discovered the
that the enormous task of reversing the
Competition Tribunal Ms Mondo Mazwai.
intricacies that exist between competition
economic balances of the past continue
Ms Mazwai unpacked the impact of
regulation, public health and economic
to rise as the country moves forward in
the global pandemic on competition
sectors. It is such intricacies that compel
creating a growing and inclusive economy.
law and its aftermath as the economy
the Commission to work closely with
seeks to recover from a deep recession.
fraternal regulatory authorities and various
The Commission has during this period
Addressing the developments of the
stakeholders including government and
been updating Parliament on a number
African Free Trade Agreement was
industry role players.
of issues including but not limited to its
its Secretary General His Excellency:
response to competition regulation during
Wamkele Mene. He told the attendees
In this third quarterly publication we
a crisis, progress made in investigating
on the importance of pursuing a
give an update on some of the defining
and prosecuting Covid-19 related cases
single market with reduced barriers to
moments of the Competition Commission,
of price gouging; as well as the role the
trade including tariffs. He also argued
the Annual Conference, parliamentary

EDITORIAL
NOTE

T

Commission is playing in stimulating the
economy.
All these sessions have proved how
necessary it is for the Commission to
strengthen its work for the attainment of
the Constitutional imperative of wealth
distribution. We cover this in more detail in
the latter part of this edition.
The work of the Commission also takes
care of our obligation to prevent any form of
harmful behaviour that limits competition
and consumer choices. The historic
settlement agreements with big Grocery
Retail Owners such as Shoprite/Checkers
and Pick n Pay, are indicative of the
Commission’s commitment to bring to an
end exclusionary market conduct in highly
concentrated markets, while creating more
opportunities for SMEs to participate in
the country’s main economic mainstream.
The launch of the Commission’s report
on “Competition in the Digital Economy’’
is yet another proactive step that seeks
to get everybody aboard in shaping the
regulatory framework for the emerging
competition issues in digital markets. It is
equally true that the nature of the emerging
issues arising especially in digital markets

and e-commerce require a multipronged
solution. In circumstances where there
is still no consensus on the full extent of
anticompetitive harms in digital markets
and e-commerce, market inquiries could
be a more effective tool.
In its initial report the Commission also
raises the issues relating to merger
control, cartel conduct and abuse of
dominance and vertical restraints. The
report highlights some forms of market
abuses in the digital economy including
the accumulation of big data. It is our
hope that the role players and all other
affected stakeholders will openly engage
with the commission during consultative
sessions so as to own the final report the
Commission will eventually publish when
it concludes it work.
Since the beginning of the lockdown, the
Commission has been monitoring food
market pricing to understand retail level
inflation and whether there is a need
for enforcement interventions. Largely
affected by the trends on food pricing
are low income households and this is
because essential food items cover up to
30% of their total monthly expenditure.

Publishing our third report this quarter
is a show of great of concern on the
effects of the Covid 19 pandemic on food
prices while seeking to understand the
preventative measures government has
put in place to navigate the fast growing
economic crisis on food markets.
This publication also features our maiden
opinion page, and it is through this
window of opportunity that we wish to
strengthen public participation on the
work of the Commission. At our discretion,
the editorial team will entertain opinions
expressed by members of the public on
any competition issue which may be of
interest to our readers.
On behalf of the leadership, management
and staff of the Commission, we join
millions of other South Africans in wishing
you a safe and joyous festive recess!
May we all continue to obey Covid
19 regulations by wearing our masks,
sanitizing and keeping a social distance.
Let us all choose life and take care of our
loved ones!

PUBLIC NOTICE

competition commission
south africa
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COMMISSIONER BIDS FAREWELL TO
JUDGE PRESIDENT DENNIS DAVIS

T

he African Continental Free Trade Area, is possible
Africa’s last chance in my view, to significantly move
forward our objectives of a market, an integrated

By Siyabulela Makunga

market on the African Continent. In the year 2015,

when the Assembly of Head of States convened in Johannesburg
in Sandton they directed that we negotiate a free trade
agreement to achieve a number of things…1) To overcome the
smallness of our national economies; 2) To enhance the ability at
achieving economies of scale 3) To ensure that we place Africa
on trajectory for industrial development, productive capacity,
manufacturing capacity; and 4) To ensure that we are able to
reduce our reliance on the export of our primary commodities,
primarily to Europe.

Hardin Ratshisusu, Deputy Commissioner, Tembinkosi Bonakele, Commissioner, Cyril Ramaphosa, President of South Africa,
Norman Manoim, Acting Judge and former Chairperson of Competition Tribunal and Judge Dennis Davis, Judge President of the
Competition Appeal Court

F

ollowing
an
unanticipated
announcement on the retirement
of Judge President of the
Competition Appeal Court, Judge
Dennis Davis, Competition Commissioner
Mr Tembinkosi Bonakele paid a fitting
tribute to one of South Africa’s pioneers
of competition law.
“We never really expected that Judge
Dennis Davis will ever leave the
Competition Authorities. It came as a
bit of shock to realize that he is leaving
in literally about a month’s time. So
we scrambled to think about what are
exactly are we going to do. We are
talking about a person who has been
there virtually throughout the critical
stages of the formulation of Competition
Policy in South Africa, and much more.
He was there during the struggle for
an end to apartheid and its socioeconomic consequences. He features
prominently in the early discussions

about the constitutional architects of our
socio-economic rights. He was there in
conceptualizing the Competition Act.
Dennis, of course, was there, his hands
are dirty interpreting and implementing
the Competition statutes that he was
very much part of conceptualizing ,” said
Commissioner Bonakele.
Commissioner
Bonakele’s
soothing
words were met by one candid but
humble response from Judge Davis. He
reflected on his time at the Competition
Appeal Court and reminisced about
some of the cases he presided over
at the Competition Appeal Court while
also acknowledging his colleagues and
the work of the Commission and the
Tribunal thus far and laying down some
challenges.
“We had set out to develop a Competition
Law which was not just about efficiency,
not just straight about neo-classical

economics, but was there to do more
than that, to, as it were, advance a
competitive process that worked to the
advantage of 60 million people. And I
am not sure that we have done as well
on that as we should have. I do think the
Competition Tribunal, to some extent, our
court has tried really hard in addressing
this question,” said Judge Davis.
Addressing his role in the transformation
agenda at the Competition Appeal Court,
Judge Davis said: “I am proud of the fact
that, our Court, the Competition Appeal
Court has, in a sense, been transformed.
And that there are many talented women,
in particular black women, if I can put it
quite blantly, on our Court,” he said.

Trade is between 15% and 18%, which is very-very low.
And it is predominantly in the area of commodities. This is
something we have to correct. So that is why the Heads of

States directed that we negotiate a free trade agreement that will

H.E. Wamkele Mene, Secretary-General, African
Continental Free Trade Area

create a single market on the African Continent, for trade and
investment, to take place in market that is more predictable,
more certain which reduced barriers to trade in the form of tariffs
and reduced barriers to trade in the form of non-tariffs and other
measures. If you look at Intra-European Trade it is 70%, IntraNorth American Trade is over 60%, Intra-South East Asia Trade
is 36%. So we have a lot of work to do to improve from this 18%.

He expressed his disappointment in how
women and black competition lawyers
are excluded by some firms who “still
have a glass ceiling.”

You can access the Annual Competition Law, Economics and Policy Conference sessions on our YouTube channel:
The Competition Commission South Africa
8

I

f you look at where the Intra-Africa Trade stands, Intra-Africa

You can access the Annual Competition Law, Economics and Policy Conference sessions on our YouTube channel:
The Competition Commission South Africa
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In order to best coordinate the health
response in South Africa, the Department
of Trade Industry & Competition published
block exemptions in the healthcare
industry, allowing competing healthcare
providers to coordinate a supply response
for essential healthcare services and
products.

COMPETITION
DURING A CRISIS
COVID 19 Excessive Pricing Regulations
to curb excessive pricing of items deemed
essential in the fight against the pandemic.
The
Commission
prosecuted
two
excessive pricing cases before us. The
prima facie case against Babelegi and Dis
Chem was clear. The two suppliers had
hiked the price of the face masks in March
by 987% and 261% respectively.

Opening Remarks: Mondo Mazwai, Chairperson Competition Tribunal

G

ood morning to
everyone
joining
us on this digital
platform.

It is a privilege and a pleasure to welcome
you to the 14th Annual Competition Law,
Economics & Policy Conference.
The theme of this year’s conference
is “Competition in Crisis: Competition
Policy, Regulation and Enforcement in
unprecedented times.”
Delegates, please do not be alarmed, it is
not us who are in crisis! We are here to
consider the impact of the covid pandemic
on competition law during the health crisis
and its aftermath as the economy seeks to
recover from a deep recession.
In the seven months March to September,
COVID related cases accounted for 45% of the
Tribunal s caseload, and I have no doubt the
Commission has similarly spent an inordinate
amount of time on COVID related cases. Over
the next two days we will deliberate on how
this pandemic will shape policy, regulation and
enforcement for years to come.
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At the outbreak of the pandemic earlier
this year, consumers scrambled to procure
protective personal equipment and
essential items. As they did so, they were
confronted by suppliers taking advantage
of the crisis by hiking prices.
Suppliers defended their actions as a
simple response to increased demand
against limited supply. Consumers saw it
differently. They believed that they were
being exploited.
The Competition authorities were called on
to take action.
As part of its broader plan to combat the
pandemic, government gazetted special

The cases were successfully prosecuted
under the recent 2019 amendments and
they were both appealed, with Dis Chem
subsequently withdrawing its appeal.
Theses cases are the subject of Plenary
Session 1A.
The Commission received approximately 1
800 reports of alleged price gouging.
The majority were handled through cooperation between the Commission and
the National Consumer Commission. Of
these, 37 were brought to the Tribunal as
consent orders and two were contested.
This has raised a question on the
convergence of consumer protection and
competition law which will be debated in
Plenary Session 3.
The COVID 19 pandemic had overwhelmed
national health care systems in European
countries within a matter of weeks.

In the seven months March to September, COVID related
cases accounted for 45% of the Tribunal s caseload,
and I have no doubt the Commission has similarly spent
an inordinate amount of time on COVID related cases.
Over the next two days we will deliberate on how this
pandemic will shape policy, regulation and enforcement
for years to come.

This has opened the door to considerations
for cooperative arrangements in other
industries that have been devastated by
the pandemic. These considerations will
be dealt with in Plenary Session 1.
The fight against COVID has taken a
heavy toll on the economy. We have lost
over 2 million jobs and our GDP will have
contracted by almost half a trillion Rand
this year.
In
order
to
protect
livelihoods,
the
government
implemented
an
unprecedented R500 billion stimulus
package which provided a lifeline for many
businesses and gave millions of South
Africans security of income. Further still
it added R100 billion of stimulus through
its Economic Reconstruction & Recovery
Plan.
Predictably, corruption has accompanied
this effort.
I say predictably because global research in
competition law has found that corruption
is strongly correlated with anti
competitive behaviour.
The South African economy was built on
the basis of exclusion and concentration
of economic power. Notwithstanding the
progress we have made in competition law,
concentration remains stubbornly high.
These high levels of concentration act as
an enabler to anti competitive behaviour
which is itself an enabler to corruption.
Plenary Session 1 looks at the impact
of COVID 19 on the economy and the
challenges that lie ahead, including failing
firms.
Many firms have survived the first wave
through payment holidays and government
bailouts. Without further assistance
economists anticipate that many will fail
and others will be forced into mergers in
order to survive.

Such mergers will by necessity aggregate
market power. They will also raise
other public interest concerns such as
employment. We have seen a number of
mergers driven by the need to save failing
businesses, Edcon and Comair are two
such examples.
Plenary Session 2A considers the issue of
merger control and public interest in a post
covid economic recession.
Digital markets are an important topic
across the globe, and national lockdowns
have accelerated the migration of
economic activity online.
The first issue to consider is access to
the internet. People living in rural areas
and under serviced communities such as
townships are physically excluded from
the economic opportunities in city centres.
As a result, this spatial segregation has
entrenched inequality. As the economy
moves on line, it is a critical opportunity
to bring people into the new economy by
closing the digital divide.
In this regard the Competition Commission
has completed the Data Services Market
Inquiry which should precipitate a lowering
of the cost of accessing the internet.
A second consideration is the dominance
of GAFA; the big four tech giants, Google,
Apple, Facebook and Amazon. While they
have brought tremendous development
to humankind, their oligopoly power
threatens to harm consumer welfare.
The considerations around digital markets
for developing economies are explored in
Plenary Session 3.
The topics of this year’s conference speak
to the devastating impact of the covid
pandemic. None of us would have imagined
such a dismantling of our economy, and
the global economy. However, it presents
us a generational opportunity to reimagine
the economy.
“Never let a good crisis go to waste”. Th
ese were the words of Winston Churchill
when working to form the United Nations
after the horrors of World War II. He dared
global leaders to reimagine a world without
war.

Likewise, when President Ramaphosa
announced the recovery plan he said, “We
are determined not merely to return our
economy to where it was before the
coronavirus, but to forge a new economy
in a new global reality. reality.”
As we deliberate in our plenary sessions, I
urge delegates to take their guidance from
the President’s Economic Reconstruction
& Recovery Plan which calls on all role
players in the economy to work together
to cooperate and collaborate towards
growing the economy.
The first phase of this plan is about
saving lives. In this regard the competition
authorities handled approximately 1
800 complaints of excessive pricing on
PPEs and essential foods. An aggregate
of R8,3 million in fines were imposed on
contravening firms.
The second phase is to restart the
economy. Much is said about the lack
of capacity in the state, so I am pleased
to report that competition authorities
remained open through all levels of the
national lockdown.
Commission staff travelled the length and
breath of the country during the lockdown
investigating Covid related complaints.
We quickly adopted rules and procedures
for online hearings and prioritised matters
that had a bearing on the pandemic
or restarting the economy, and this
accounted for almost half of our caseload.
Through these efforts, thousands of jobs
were saved and businesses rescued.
The final phase of the plan calls for the
reconstruction and transformation of
the economy. It specifically calls on the
competition authorities to create greater
levels of economic inclusion, through
addressing high levels of economic
concentration.
This is our core mandate, to regulate for
inclusive markets.
I look forward to a productive conference
that will galvanis e us all in the goal to
rebuild our economy.
I thank you.

11

‘COMPETITION IN THE
DIGITAL ECONOMY’
REPORT LAUNCHED
By Sipho Mtombeni

T

he
Commissioner,
Mr
Tembinkosi Bonakele launched
the report titled “Competition
in the Digital Economy” at the
14th Annual Competition Law Economics
and Policy Conference on 4 November
2020. The report provides an overview
of the emerging competition issues in
digital markets and guides businesses
and other stakeholders on the approach
that the Commission is likely to take in
regulating these markets.
The competition issues raised in the
report include:
1.

Merger control – challenges identified
include possible under-enforcement,
jurisdiction
over
international
platforms, notification of mergers
involving international platforms

without assets and turnover in South
Africa and establishing appropriate
theories of harm.
2.

3.

Cartel Conduct - Digital markets
present new forms of collusion and
new challenges for the Commission
to detect and investigate.
Abuse of dominance and vertical
restraints - The global reach of
digital markets means that conduct
found to be anticompetitive in one
jurisdiction could be considered anticompetitive in other jurisdictions.

The report highlights some forms of
market abuses in the digital economy,
including the accumulation of big data –
a valuable asset in the digital economy. It
is noted that it can confer market power

T. RAD
COMPANY
LIMITED
SETTLES
WITH THE
COMPETITION
COMMISSION

and durable competitive advantage.
The report also looks at some of the
issues that relate to the regulatory
environment, including access to data,
the rollout of 5G networks, the creation
of a wholesale open-access network
(WOAN), infrastructure sharing initiatives
and rapid deployment of infrastructure
and how these can be used to ensure
increases participation in the digital
economy.
Stakeholders were afforded until the end
of October to make submissions on this
report. The Commission will be engaging
stakeholders further after assessing
these submissions, before publishing a
final report. The report is available on the
Commission’s website.

By Itebogeng Palare

O

n 22 September 2020,
the
Competition
Tribunal
confirmed
a
settlement
agreement
between
the
Commission and T.RAD Company
Limited as order of the Tribunal in terms
of section 49D read with section 58(1)(a)
(iii) and 58(1)(b) of the Competition Act,
No.89 of 1009, amended, in respect of
contraventions of section 4(1)(b)(ii) of the
Act, on the terms set out below.
T.RAD agreed and undertook to pay an
administration penalty in the amount
of R500 000.00, the amount does not
exceed 10% of T.RAD’ turnover for the
2017 financial year.
On 22 April 2014, the Commission
received a corporate leniency application
(“leniency application”) from Denso
implicating itself and T.RAD Company
Limited (“T.RAD”) for their involvement
in possible price fixing, market division
and collusive tendering conduct in the
market for the supply of Exhaust gas
recirculation, Oil coolers, Radiators
(for vehicles and motorcycles) and
cooling fans, Intercooler and Automatic
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...involvement in possible price fixing, market division
and collusive tendering conduct in the market for
the supply of Exhaust gas recirculation, Oil coolers,
Radiators (for vehicles and motorcycles), cooling fans,
Intercooler and Automatic transmission fluid(warmers)
to Original Equipment Manufacturers (“OEM”).
transmission fluid(warmers) to Original
Equipment Manufacturers (“OEM”).
The Commission initiated a complaint
against T.RAD and Denso for their
possible involvement in prohibited
practices in contravention of section 4
of the Competition Act, 89 of 1998 as
amended (“the Act”).
T.RAD is implicated in forty-six (46)
instances of prohibited practices in
relation to various OEMs tenders. The 46
instances that T.RAD is implicated relates
to Exhaust gas recirculation, Oil coolers,
Radiators (for vehicles and motorcycles)
and cooling fans, Intercooler and
Automatic transmission fluid (warmers).

The
prohibited
agreements
were
concluded outside South Africa and as
such, T.RAD did not derive any direct
turnover arising from sales into South
Africa in respect of the implicated RFQs.
The investigating team was not able to
establish if there is any indirect sale of
T.R.A.D components in cars imported
to South Africa, as it is not a leading
manufacturer.
T. RAD didn’t not agree that it
contravened section 4(1)(b) of the Act
and the Commission did not insist on
the admission of liability due to the
insignificant nature of the effects of T.
RAD conduct in South Africa.
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PARLIAMENT RECEIVES AN UPDATE
ON COMPETITION REGULATION FOR
STIMULATING ECONOMIC GROWTH
By Siyabulela Makunga & Lydia Molefe

O

n the 30th of October 2020,
the Competition made its first
virtual appearance before
the Parliamentary Standing
Committee on Appropriations (SCOA).
The session was preceded by another
virtual Parliamentary engagement held on
20 October with the Portfolio Committee
on Trade, Industry and Competition.
During this quarter, the Parliamentary
committees received an update on the
work of the Competition Commission
in stimulating growth and economic
dynamism and its response to Covid-19
related cases. The sessions were an
integral part of the delegation led by
Minister Ebrahim Patel which comprised
of agencies under the Ministry of Trade,
Industry and Competition.
SCOA is convened in terms of the Money
Bills Amendment Procedure and Related
Matters Act, No 09 of 2009 (the Money
Bills Act), the meeting heard of a full
account of the Department of Trade,
Industry and Competition together with its
agencies, on the role played in stimulating
economic growth. In terms of section 4(3)
of the Money Bills Act, each House must
establish a Committee on Appropriations
whose powers and functions include
considering and reporting on spending
issues, Amendments to the Division
of Revenue Bill, the Appropriation Bill,
Supplementary Appropriation Bill and the
Adjusted Appropriation Bill.

their reports to SCOA highlighting
how the respective agencies and
regulatory authorities had traversed
in building an inclusive economy.
Minister Patel reassured Parliament
that the Competition Commission of
South Africa was “a shining star in
the regulatory fraternity.” Tembinkosi
Bonakele, Competition Commissioner
led the Commission’s delegation which
comprised of the Deputy Commissioner
Hardin Ratshisusu, Chief Economist
James Hodge, Chief Legal Counsel
Bakhe Majenge, Divisional Manager for
Advocacy Khanyisa Qobo and Chief of
Staff Mapato Ramokgopa.
“Commissioner Bonakele is doing really
great a piece of work in price gouging.
The Commission has generated income
from penalties that far exceeds the
budget they receive. They are another
profit centre if you like,” said Minister
Patel. Minister Patel also pleaded with

members of SCOA to acknowledge the
good work that the department is doing
and that it deserves more resources to
support the great work the department is
doing in stimulating the economy.
Alluding to some of the key highlights
Commissioner Tembinkosi Bonakele
said the Competition Act was recently
amended to enhance the Commission’s
ability to address concentration and
promote participation in the economy
by SMEs and historically disadvantaged
persons while promoting a greater spread
of ownership.

match all the disbursements of the NEF
since its establishment,” he said.
Noting
its
recent
contributions
in stimulating the economy, the
Commission noted a massive influx of
complaints totaling to 1734 complaints
and tip offs received from the public
since the declaration of national state of
disaster. These complaints were received
unprecedently within a space of three
months. Of the 1734, 35 settlements
have been confirmed by the Competition
Tribunal through consent orders and
memorandums
of
understanding
concluded with respondent firms. The
total value of the settlements finalised
is over R16 million. The Commission
followed the multipronged approach
to resolve cases. Proactive advocacy
steps have been taken to reach out to
business to understand their business
model, encourage adequate supplies
and limit panic buying. To also dissuade
profiteering from the crisis. Advocacy
processes
entail
communicating
investigations and processes to educate
and raise public awareness. Encouraging
the public to report cases through various
programs, including press conferences,
media releases and social media.

The Commission continues to engage
large retailers and food suppliers through
advocacy efforts while refocusing its
work on investigating and prosecuting
excessively PPE procurement by the
state. The Commission forms part
of the Fusion Centre that has been
created by President Ramaphosa, which
brings together all the relevant law
enforcement agencies looking into the
PPE procurement related corruption.

office, National Treasury and the Special
Investigations Unit to sift cases for
prioritisation.
Chief Economist James Hodge told
Parliament that the Commission has since
the beginning of Lockdown monitored
food market pricing to understand
retail level inflation and the need for
enforcement action.

The Commission has already received
over 50 specific complaints from the SAPS
and NHLS (National Health Laboratory
Services). We have also identified outlier
prices for procurement amongst those
published by National Treasury on their
website. Cases which relate to pure
corruption have been referred to the SIU.
The Commission has referred two cases
of exploitative pricing of PPE supply
to SAPS (Blue Collar (sanitiser) and
Tsutsumani (surgical masks)).

The second Essential Food Price
Monitoring report was published in
September 2020 and it covered the
examination of fresh produce market
volatility and differentials across markets
nationally. The examination of the farm
gate to shelf price gap at the advent of
the crisis and beyond for some key food
items using StatsSA survey raw data.
The report also covers the continued
monitoring of the movements in grains
and fresh produce prices in the wholesale
and commodity trading markets

The Commission has also noted Covid-19
reports of the Auditor General of South
Africa (AG) pointing to overcharging by
suppliers of PPE to the public sector.
The Commission is following up on the
reports and is engaging with the AG’s

In its report the Commission also noted
saving of 45 000 jobs through merger
control conditions during 2019/20 with
other public interest conditions imposed
resulting to localization of supply, SME
development and transformation.

Bonakele said that the enforcements
against cartels is “probably the most
successful area of the Commission’s
work.”
“The Commission has since its
establishment levied penalties in excess
of R7 billion. Chair, that’s enough to

Led by Minister Patel and the
Department’s Director-General Mr. Lionel
October, the delegations presented
14
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THE BEGINNING OF
THE END FOR THE
ENFORCEMENT OF
EXCLUSIVE LEASES

T

he
confirmation,
by
the
Competition Tribunal (Tribunal)
on 9 October 2020, of the
consent agreement reached
between the Competition Commission
(Commission) and Shoprite Checkers
Proprietary Limited (Shoprite Checkers)
marked a significant milestone in the
enforcement efforts of the Commission
following twelve years since the initiation
of the first broad investigation against
exclusive lease agreements by the
national supermarket chains.
This consent agreement is an outcome
of the findings and recommendations of
the Grocery Retail Market Inquiry (GRMI)
which, among other objectives, assessed
the impact of Long-Term Exclusive Lease
Agreements and the role of financiers in
these agreements on local competition
in the grocery retail sector as an of the
GRMI. The GRMI was established on 30
October 2015 in terms of section 43B(2)
of the Competition Act. In its final report
on Grocery Retail Market Inquiry (GRMI),
the Commission found that Long-Term
Exclusive Lease Agreements are widely
prevalent in the grocery retail sectors
and give rise to customer harm as they
limit consumer choice within Shopping
Centres.
Accordingly, the GRMI in respect of
Long-Term Exclusivity Lease Agreements
recommended the remedial action that
within six months of publication of the
Final Report the Commission must seek
to secure voluntary compliance by the
national Supermarket chains with the
following recommendations:

•

National Supermarket chains must,
with immediate effect, cease from
enforcing exclusivity provisions, or
provisions that have a substantially
similar effect, in their lease
agreements against:
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By Yongama Njisane

...consent agreement reached between the
Competition Commission and Shoprite Checkers
Proprietary Limited marked a significant milestone in
the enforcement efforts of the Commission
»
»
»

•

•

SMMEs
Specialty Stores; and
other grocery retailers (including
the
emerging
challenger
retailers) in Shopping Centres
located in Non-Urban Areas.

No new leases or extensions to leases
by grocery retailers may incorporate
exclusivity clauses (or clauses that
have substantially the same effect) or
clauses that may serve to restrict the
product lines, store size and location
of other stores selling grocery items
within Shopping Centres.
The enforcement of exclusivity
in Long Term Exclusive Lease
Agreements
by
the
national
Supermarket chains as against other
grocery retailers must be phased out
by the next extension of the lease or
within five years from 17 December
2019 (the date of the publication of
the Final Report), whichever is earlier.

Following the publication of the Final
Report, the Commission and Shoprite
Checkers engaged in discussions
regarding the recommendations relating to
Long Term Exclusive Lease Agreements.
In line with the recommendations of the
GRMI, Shoprite Checkers, on behalf of its
brands Shoprite, Checkers, and Usave,
undertook to:

•

•

waive exclusivity against small and
independent grocery retailers and
speciality stores in all shopping
centres with immediate effect;

•

waive exclusivity against other
supermarket chains in all non-urban
shopping centres with immediate
effect and phase out exclusivity over
five years in urban areas. The phase
out will involve waiving exclusivity as
leases come up for renewal; and
not sign any new lease agreements
that contain exclusivity clauses.

Importantly, the undertaking by Shoprite
Checkers also applies to its franchise
business, OK Foods. Specifically, where
Shoprite Checkers holds the lease on
behalf of a franchisee, the undertaking
will be implemented immediately. Where
franchisees hold the lease, Shoprite
Checkers and the Commission have
agreed that within a period of 12 months,
Shoprite Checkers will work with its
franchisees to ensure compliance with
the undertaking. Shoprite Checkers will
also ensure that its franchise agreements
will, in future, not allow franchisees to
hold exclusive leases.
Lastly, the Commission also engaged
with the other implicated national
supermarket chains, namely, Pick n
Pay Retailers Proprietary Limited (Pick
n Pay) and Spar Group Limited (Spar).
The negotiations with Pick n Pay also
culminated in a consent agreement
signed with the Commission. The consent
agreement was referred to the Tribunal
for confirmation and the hearing date is
still pending. Negotiations with Spar are
still continuing.

NOTHING
BEATS
CONSUMER
EDUCATION

E

ducation and awareness campaigns
by all relevant agencies are critical
to ensure that cconsumers are
protected and are aware of their
rights and obligations according to
consumer protection regulators and related
organisations.
This was a unanimous view at the end of a
Consumer Dialogue Webinar on Consumer
Protection and Business Education hosted
by the Department of Trade, Industry &
Competition (the dtic), in partnership with
the National Consumer Commission (NCC),
National Credit Regulator (NCR) and the
Competition Commission (Commission) in
September 2020.
The engagement was aimed at educating
consumers
and
businesses
about
consumer protection initiatives undertaken
by government during the COVID 19
pandemic. It was also to outline the
regulations that businesses must comply
with during this period.
The Webinar dealt with key discussions
such as consumer rights and complaints
processes; responsible credit lending;
borrowing and spending; price hikes;
colluding; as well as processes to report
inflated prices.
Further,
the
Consumer
Dialogue
endeavoured to educate consumers about
their rights during the COVID-19 pandemic,
responsible borrowing and spending, and
to create awareness about the responsible
lending by credit providers. The public was
updated on the cases under investigation
for unfair business trading, and created
awareness on the steps and process to
following in reporting price colluding or
unfair price increases.
Each agency presented and outlined its
primary mandate and responsibilities in
addressing consumer issues. Dr Evelyn
Masotja, Deputy Director-General of
Consumer and Corporate Regulation at the
dtic facilitated the event.

By Itebogeng Palare

Dr Masotja said work was being done
to close different gaps in the areas of
consumer protection and consumer
redress, to ensure that there is continuation
of service delivery to the public. According
to her, issues of consumer protection are
strategically important for government and
the public. “It is imperative for sessions
such as the webinar to inform consumers
about their rights in terms of what the
legislation provides, particularly the
Consumer Protection Act, the National
Credit Act and the Competition Act.
“Some of these legislations have been
amended from time to time to ensure that
we provide protection, secure rights of the
public and that everyone can participate
meaningfully in the economy,” she said.
With consumers bring vulnerable in
terms of income generation, the Acting
Commissioner at the NCC, Ms Thezi
Mabuza, noted four areas in the Consumer
Protection Act that prohibited people from
participating or promoting schemes like
pyramid schemes.
She said telling signs of a pyramid scheme
include a promise of high returns of above
10% of the repo rate in a short space
of time. “They ask you to recruit more
members for you to earn your profit, payouts are made from new recruits and not
from profits, where one advances in the
hierarchy levels through the recruitment
of others and where the scheme is not
registered with Financial Service Conduct
Authority as a financial service.”
The Deputy Commissioner, Mr Hardin
Ratshisusu, noted that the COVID-19
pandemic presented challenges as some
companies started taking advantage of
consumers. “Because of the pandemic,
in about four months the Commission
received cases that we normally receive
in six years. About 1700 cases of alleged
price gouging were received just during the
pandemic. To address such, Minister Patel
acted swiftly and published consumer

and customer regulation which allows the
Commission to investigate the essential
products that we needed during the
pandemic,” He said.
The Chief Executive Officer of the NCR, Ms
Nomsa Motshegare, said consumers had a
number of options to pursue if they were
unable to fulfill their financial obligations,
especially in paying their loans during this
pandemic.
She mentioned that consumers who were
struggling to repay their debts could
approach a debt counsellor who was
registered and regulated by the NCR.
Debt counsellors assist over-indebted
consumers.
During this pandemic, especially between
April and June, several banks offered
debt relief measures in a form of payment
holidays. Consumers also have an option
of claiming for credit life insurance which is
sometimes included in the credit agreement
when consumers take out credit.
“Debt counselling is one option that
consumers can take advantage of and it
does work. On average per month, about
a billion gets to be distributed by payment
distribution agents to credit providers,”
said Motshegare.
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Outside of merger control, these ownership linkages may not face any
competition scrutiny and thus may distort competition in the commercial
property sector. This may have far reaching implications for a number of
economic agents operating across various industries and the economy as a
whole.

COMMERCIAL PROPERTY
OWNERSHIP STRUCTURES:
A COMPETITION PERSPECTIVE
By Samantha Kee

Figure 1: Commercial property split, July

Commercial Property
R1.3 trillion

T

he commercial property sector falls within the priority
sectors of the Commission for the next five years. The
level of concentration, existence of cross-shareholdings
and extent of common institutional shareholders across
the industry raise potential competition concerns.
Economic literature sets out several competition issues that
may arise as a result of cross- and common ownership amongst
rival firms. The most notable is the potential for the exchange of
competitively sensitive information between market participants.
These ownership linkages may thus facilitate collusive conduct.
It may also trigger a type of unilateral effect on rental prices
and other non-price related unilateral effects through lease
agreements. These ownership linkages may also distort the
bargaining power of tenants during the negotiation of rental
prices, annual escalations, and other terms and conditions.
Outside of merger control, these ownership linkages may not
face any competition scrutiny and thus may distort competition
in the commercial property sector. This may have far reaching
implications for a number of economic agents operating across
various industries and the economy as a whole.
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Property Market Dynamics
The property sector is a diverse and well-established market in
South Africa. It can be segmented broadly by residential and
commercial property assets. Commercial property assets can
further be delineated by its major uses, under the following
segments: (1) retail, (2) office, and (3) industrial. Many companies
operating in the commercial property sector generally hold a
portfolio of property assets spanning across each of these three
segments.
In July 2016, a report published by the MSCI for the Property
Sector Charter Council (PSCC) provided critical research (to
date) on the total value of the South African property industry
and its subsegments. According to the MSCI report, the South
African property sector is worth a total of R5.8 trillion, of which,
the commercial property sector comprises R1.3 trillion. Figure 1
provides a summarised breakdown of the value of commercial
property by segment and ownership.
The retail property segment accounts for a large portion of
the commercial property sector. Office and industrial property

SECTOR SPLIT

OWNERSHIP SPLIT

Retail
R535bn

Corporates
R789bn

Office
R357bn

REITs
R298bn

Industrial
R281bn

United Funds
R131bn

Hotel/Other
R94bn

Life & Pension Funds
R49bn

Source: MSCI, July 2016 report as interpreted by Nedbank.
segments account for the second and
third largest based on asset value.
In terms of ownership, the commercial
property space is dominated by several
large REITs,1 with approximately 35
companies classified as REITs in South
Africa in 2020.2 In 2019, the 10 largest
REITs accounted for 75% of the property
market based on the value of assets
under management. Shareholding by
‘institutional investors’ are also a common
feature in the property sector. Institutional
investors include large banks, hedge
funds, equity firms, etc. which often
1
2

have minority shareholding in a number
of REITs and unlisted property funds
or developers. It is by and large these
corporates that provide the common
ownership linkages amongst property
firms.
Ownership Structures
Cross-ownership (also known as crossshareholding or partial ownership) can
be defined as a situation when rival firms
have direct ownership interests in each
other. The cross-shareholding may be
either one-sided or reciprocal. On the

other hand, common ownership refers to
a situation when competing firms have
a common third-party shareholder or
several common shareholders.
Joint ventures are also an avenue in
which cross-ownership structures can
take place. Typically, a joint venture
is established by competing property
firms through the partial ownership of
a particular property asset or a select
number of property assets.
In the property sector, cross- and
common shareholders generally own

A Real Estate Investment Trust (REIT) refers to a company that manages, operates, and owns a real estate portfolio consisting of income 		
producing property. See Johannesburg Stock Exchange (JSE) presentation on Real Estate Investment Trusts (REITs). Available at: https://		
www.jse.co.za/content/JSEPresentationItems/REITs.pdf
Who Owns Whom, May 2020. Real Estate Activities, Siccodes 81990a, 841 & 842.
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only a minority stake in the competing
property firms. There are also cases where
several shareholders are subsidiaries of a
larger holding firm which may spread its
investment in a property firm or across
property firms. Therefore, the holding
firm may hold a much larger percentage
of shares in aggregate through its
subsidiaries.
Potential Competition Impact of
Common and Cross-ownership
Cross and common ownership may
give rise to the adoption of cooperative
strategies amongst property firms. In
terms of common ownership, this may
be through entrenching an industry norm
or creating a structure conducive for
coordination. On the other hand, crossownership may create a more direct line
for rival firms to formulate a coordinated
strategy and increase the likelihood of
competition concerns arising, such as
unilateral and coordinated effects.
The mechanisms through which these
ownership linkages may impact on firm
behaviour or dampen vigorous competition
depends on whether institutional investors
and/or rival property firms have:
i.

The ability to influence decisions
made by the firm’s board and/
or management either directly or
through underlying incentives; and

ii.

The incentive to stifle competition.

Common institutional shareholders
Common ownership could provide a basis
for the adoption of common industry
strategies or norms especially when
common owners are widely spread across
numerous property firms. This may be in
respect of rental returns and escalations.
Although this does not necessarily
constitute conduct that explicitly aims
to restrict competition, it could create a
conducive environment for coordination.
Common owners may entrench these
norms,
or
induce
anticompetitive
behaviour, either through direct influence
or shaping the underlying incentives of
management.
Direct influence by shareholders is
dependent on the level of control that
they have to exert changes in the firm.
Since shareholders generally hold only
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minority stake in the property companies,
the ability of shareholders to exert direct
influence may be constrained. However, it
is not impossible for minority shareholders
to influence the operations of the property
firm, especially where shareholders hold
common industry views, and each have
shareholdings across the industry. For
example, shareholders may share a
common strategy and vote collectively.
Shareholders may also directly influence
the operational decisions of these
ownership-linked property firms through
informal (or formal) meetings with either
the board or management.
A more likely route in which shareholders
may influence the operational and
strategic decisions of the property firm is

conditions applied in lease agreements.
The extent to which such behaviour may
manifest may also be incentivised by
common shareholders. This would also
depend on the ability and incentives of
the common and cross-shareholders to
ensure that their interests are pursued by
the company’s management.
In this regard, an increase in prices and/or
non-price factors may easily be profitable
as any lost revenue from tenants may
be absorbed directly by the ownershiplinked rival firm(s). For example, firm A
may decide to raise rental prices with the
expectation that some tenants will go to
firm B where it has a partial shareholding
and even common shareholders. As a

Cross- and common ownership may also give
rise to coordination. Common ownership may
provide a conducive environment for coordination
to occur, whilst cross-ownership creates a more
direct basis for coordinated effects to arise.
through shaping the underlying incentives
of management. In this regard, overt
communication between shareholders
and firm management is not required as
management may be incentivised to act
according to the vested interest of its
shareholders. The firm’s behaviour may
thus tacitly result in the dampening of
competition as they seek to avoid any
dissatisfaction of shareholders.
Therefore, these ownership linkages may
inherently change the overall strategy
of property firms from a more companyorientated strategy to one that is more
industry-based. This type of strategy
could result in higher overall payoffs for
institutional investors as property firms
adopt a standardised approach in their
letting operations.
Cross-Ownership
Cross-shareholding may create a platform
for competition concerns to arise such as
encouraging unilateral business decisions
across rival property firms. For example,
by the joint raising or setting of rental
prices and/or by adopting the same
standards with respect to the terms and

result, any losses from the rental increase
may be recouped from the diversion to
firm B. Therefore, allowing rival firms to
directly maximise profits as a collective,
which also provides a higher income
stream for common shareholders.

Potential areas emerging in South
Africa
The main competition concerns or risks
that may emanate from the letting of
commercial property by landlords is
more pronounced with regards to retail
property letting. Retailers in general
have two avenues in which to sell and
provide their goods and services, i.e.
through brick and mortar marketplaces
(e.g. shopping centres and malls) and
eCommerce platforms (e.g. online stores
or marketplaces).
The retail business model is largely one that
does not consist of retailers owning their
own land. As such, retailers by and large
have little ability to operate without relying
on the lettable retail space owned by third
party landlords as shopping centres still
provide an important marketplace.
Businesses in the market for office and
industrial space may also face similar
issues with respect to the renting
of property space. However, larger
businesses requiring industrial space may
own their own buildings, whilst businesses
requiring office space can still operate
without set premises.
South African tenants may face a number
of risks due to the common and crossownership structures present in the

property sector. The greatest risk may
stem from the common industry objective
(or incentive) to maximise revenue
streams for the benefit of shareholders,
for example when setting rental levels and
escalations. These ownership structures
may thus entrench specific industry norms
around the letting operations of landlords
outside of any explicit attempts to hamper
competition.
Overall, this may give rise to unduly high
rental prices and rental escalations to
existing and potential tenants. Tenants
(specifically retail tenants) generally have
little option but to acquiesce to higher
rental prices and rental escalations.
Apart from price increases, tenants
may also face unfavourable (and highly
standardised) terms and conditions in
their lease agreements in instances when
ownership linkages are spread amongst
landlords across various property nodes
and/or within property nodes.
Furthermore, tenants could be, directly
or indirectly, precluded from exercising
any bargaining power when negotiating
on lease agreements as a result of these
industry norms. This could especially
impact smaller tenants who may be unable
to compare differences across various
property nodes or locations during annual
lease negotiations or renewals.

Whether it is as a result of direct
competition harm or due to industry
norms, these ownership linkages may
have far reaching implications specifically
for small and medium enterprises (SMEs)
and businesses owned by historically
disadvantaged persons (HDPs). In terms
of retail, these practices may result in
exclusionary consequences as small
retailers could be disadvantaged from
competing effectively due to higher rental
costs and higher standardisation on rental
agreements. Thus, also raising barriers
to entry and expansion faced by smaller
retailers or businesses from participating
or expanding within their own industry.
Concluding Remarks
In this context, more detailed research
should be undertaken to understand the
extent to which these ownership linkages
in the commercial property sector distort
competition.
Furthermore,
merger
control
and
enforcement practices regarding the
property sector may be well served by
keeping a strategic high-level perspective
of the sector and the common institutional
and shareholder linkages. This is
warranted to ensure that competition is
maintained or enhanced.

Potential for coordination
Lastly, cross- and common ownership
may also give rise to coordination.
Common ownership may provide a
conducive environment for coordination
to occur, whilst cross-ownership creates a
more direct basis for coordinated effects
to arise.
In this regard, these ownership linkages
may result in competitively sensitive
information to be exchanged amongst
property firms and create a conducive
structure for collusive conduct whether
explicitly or tacitly. Although these
ownership linkages may not be a direct
marker for collusive conduct, it makes
the facilitation of collusive conduct easier
as deviations can be monitored, and
customer information and pricing can be
shared more effectively.
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THE COMPETITION
COMMISSION REPORT ON
ESSENTIAL FOOD PRICING
MONITORING

I

By Tessa Bleazard

n the current context of Covid-19, and the Commission’s efforts
to monitor pricing on essential food items, the Commission is
releasing food price monitoring reports on a quarterly basis
throughout this financial year, with the first report released in
July 2020 and the second report released in September 2020. The
first report found that many food commodities had experienced
price inflation in part due to the weakening of the Rand, and in
some cases due to export restrictions being introduced in other
markets. Similarly, the initial panic buying of essential food
items may have contributed to upward pricing pressure in fresh
produce markets and retail markets initially, which was followed
by an easing in prices. The report also noted a number of market
features, such as the disparity between farm and retail prices,
that raise potential competition issues and which warrant further
investigation.

cities or towns may see higher prices or greater price volatility
and there may be concern regarding possible manipulation of
these markets. To investigate these concerns, the September
report analysed detailed pricing data across as much as 18
fresh produce markets using 90 days of sales data tracked by
the Department of Agriculture, Forestry and Fisheries (“DAFF”)
for the top 5 vegetables and top 5 fruits as assessed in the first
report.

The September report covered a number of aspects stemming
from the first report including price and volatility differences
across the fresh produce markets, the farm gate to shelf price
gap, and an updated analysis on maize, wheat and rice as well
as fresh produce price movements from the Johannesburg fresh
produce market. Below we highlight some key findings from the
September report before providing a summary of the conclusions
of the report.

The price differences across the markets do not, however,
appear to be driven by market size or transport costs. The data
analysed in the September report shows that there is no clear
relationship between pricing and market size. Products are not
the cheapest in the markets closest to their production region
which suggests that differences between prices across markets
are not driven by transport costs. For example, apples are mainly
grown in the Western Cape, but the data shows Cape Town as
one the most expensive markets for apples.

The DAFF data showed that there exists a high degree of pricing
variation across fresh produce markets for the same product.
For example, for the 17 markets with data for onions, the figure
below shows that the difference between the average price of the
most expensive market and least expensive market is as much
as 40%.

Pricing outcomes across fresh produce markets
When assessing the volatility in prices across markets, an
examination of the data shows that smaller markets see a
greater degree of pricing volatility than larger markets. Given that
smaller markets tend to be in more rural areas where incomes
are generally lower than the urban centres, price volatility can
have a material detrimental effect on consumers in those areas.
This volatility may be associated with a lack of liquidity in these
markets, but this may also allow for the manipulation of these
markets, which is a concern. In fact, the data shows that there
are instances of smaller markets where volatility is not as evident.

Wholesale-retail margins of key products

The Commission noted concerns in the first food price report
regarding the functioning of fresh produce markets given
differences in prices across different markets. For example,
smaller fresh produce markets which are located in smaller
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When one considers the producer and retailer prices for onions,
as per the figure below, R/kg margins have remained relatively
constant with a slightly upward inflationary adjustment over time.
However, beginning in April 2020 we see a slight increase in the
wholesale price with a relatively larger increase in the retail price.
May 2020 again shows a relatively small wholesale rise but with
a substantial retail price increase, resulting in significantly higher
margins. A similar pattern resulted for potatoes, which raises the
concern that retailers raised their prices even though their costs
were not necessarily increasing at the same rate. Substantial
price increases over the lockdown period have caused unusually
high margins at the retail level, which the data showed had not
fully eased and remained above the normal level of pricing.
Further, the StatsSA data also showed that when wholesale
prices fall, retail prices were slow to decrease, whereas where
costs increase, prices increase immediately. Prices in retail are
therefore quick to rise but slow to fall, indicative of competition
problems in these markets.

Another question raised in the first quarterly report was around
the size of the margin between wholesale and retail prices in
South Africa, as farmers have been vocal about declining prices
in fresh produce markets but no observed decreases in retail
prices. To analyse this, the Commission sourced the actual, base
figures for certain products from StatsSA up until June 2020,
which are used in calculating its PPI and CPI figures.

Summary remarks
The analysis from the two food price reports appear to
suggest that while the onset of the Covid-19 pandemic
came with some short-term pricing effects at a wholesale
level, especially on essential food products, most products
with observed price spikes also showed an easing of prices
after this period. This is evident in the grain commodity
price data, the fresh produce market data as well as the
producer price data of StatsSA. This suggests that there is
likely little concern at the wholesale level for any lasting
pricing effects from the pandemic’s initial impact on the
market, at least for the products considered here.
The examination of pricing and sales data across all the
fresh produce markets in South Africa has raised concerns
around certain features of the market. Firstly, pricing
across fresh produce markets varies significantly and
this is not explained by the size of the market or logistics
costs. Secondly, volatility in pricing is broadly associated
with smaller fresh produce markets (as is expected), but

this relationship is not without exception and suggests
that smaller markets need not necessarily be subject to
volatility. It is therefore important to understand why some
markets are more volatile than others, which also requires
a consideration of whether some markets are more
susceptible to manipulation than others due to a lack of
liquidity.
In respect of retailers and retail markets, the analysis
indicates that, at least for certain more essential products
like onions and potatoes, the margins earned by retailers
have grown substantially over the lockdown period mainly
from increases in retail prices. Margins over time show that
when costs decrease, prices tend to come down more
slowly, and as at June 2020 some retail prices had yet to
return to normal levels, which remains a concern to the
Commission more broadly. The Commission will continue
to monitor the margins between producer and retailer
prices and investigate further where necessary.
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The Block Exemption aimed to facilitate greater
coordination and communication between the
various stakeholders in the healthcare sector in
light of Covid-19 and was specifically targeted at
promoting access to healthcare, preventing the
exploitation of patients, enabling the sharing of
healthcare facilities, facilitating the management
of capacity, and reducing the prices of healthcare
goods and services.

WEBINAR

“Healthcare Block
Exemption: Engaging on the
Effectiveness of the Exemption”
By Karabo Motaung

Introduction
On 28 August 2020, the Competition
Commission hosted a Webinar on the
Healthcare Block Exemption (“Block
Exemption”). The Block Exemption was
issued by the Minister of Trade, Industry
and Competition (“DTIC Minister“),
in consultation with the Competition
Commission and the Department of
Health in March 2020 in an effort to
combat the spread of Covid-19. The
Block Exemption aimed to facilitate
greater coordination and communication
between the various stakeholders in the
healthcare sector in light of Covid-19 and
was specifically targeted at promoting
access to healthcare, preventing the
exploitation of patients, enabling the
sharing of healthcare facilities, facilitating
the management of capacity, and
reducing the prices of healthcare goods
and services. The healthcare provides
covered by the Block Exemption
included hospitals or healthcare facilities,
medical suppliers, medical specialist or
radiologists, pathologists or laboratories,
pharmacies and healthcare funders.
The purpose of the Webinar was to
engage on the effectiveness of the
Block Exemption in achieving its desired
outcomes of ensuring that private and
public healthcare service providers
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cooperate and provide the necessary care
to citizens during the Covid-19 national
disaster. The Webinar attracted various
stakeholders within and outside of the
healthcare sector, including members of
the general public, economic and legal
practitioners within the competition
policy fraternity.
The Webinar was conducted by way of
a panel discussion and was moderated
by Mr Bukhosibakhe Majenge: Chief
Legal Counsel and Acting Deputy
Commissioner. The panellists included
Dr Anban Pillay, the Deputy Director
General at the National Department of
Health; Ms Melanie Da Costa, the past
Chairperson of the Hospital Association
of South Africa and Director at Netcare;
Mrs Monica Lucas, the chairperson of
the South African Medical Technology
Industry Association; Dr Rajesh Patel,
Head at the Board of Healthcare Funders;
Ms Jackie Mainin, the Chief Executive
Officer of the Independent Community
Pharmacy Association; and Dr Angelique
Coetzee, the National Chairperson of the
South African Medical Association.
Engaging on the Effectiveness of the
Block Exemption
There was a general consensus amongst
the panellists that the Block Exemption

was absolutely necessary and timeous
given the unprecedented crisis the
country was anticipating as a result
of the pandemic. From the Healthcare
Funders, Dr Patel indicated that while
the Block Exemption was very helpful
in enabling pathologists to co-ordinate
and drop prices for pathology tests from
approximately R1400 to R850, there were
other areas of pricing that presented
challenges to Funders which could have
been streamlined such as the pricing of
Personal Protective Equipment (“PPEs”),
the funding of pre-admission tests, and
the funding of elective surgeries. From
the Hospital Association, Ms Da Costa
explained that by collaborating, as an
industry, they were able to create a
database that gave Government a full
view of all of the assets in the country
(i.e. healthcare workers, beds, facilities
etc.) and also of capacity in the private
sector for Covid-19 patients which could
be used to alleviate pressure in public
facilities. Through the exemption, the
Department of Health was able to engage
with private hospitals on the costs of
various hospital services – particularly
Intensive care, High care, and general
wards and do a comparator of input costs
for private vs public hospitals which they
were able to use to determine tariffs that
private hospitals could use as a basis
to contract with Provincial Departments

of Health. In the pharmaceuticals
industry, Ms Maimin indicated that
the exemption enabled engagements
between different associations within
the industry to identify potential stock
shortages across all distributors and
wholesalers and to better distribute
essential medicine. Through cooperation,
the pharmaceuticals industry was able to
alleviate a crisis that could have ensued
as a result of panic buying and stock
piling by individuals when there was a
huge spike in demand for medicines. Dr
Coetzee from the Medical Association
also acknowledged the effectiveness of
the exemption particularly in as a far as it
enabled cooperation between the various
stakeholders on the procurement and
distribution of PPEs and other medical
supplies.
Challenges and Shortcomings
One of the major shortcomings highlighted
by the panellists was the lack of guidance
on how to implement the exemption.
Ms Lucas of the Medical Technology
Industry Association indicated that this
was the main reason why their industry
had not implemented the exemption. The
panellists stressed that the lack of clarity
caused fear amongst industry participants
who were concerned about undertaking
certain practices that would land them

The purpose of the Webinar was to engage
on the effectiveness of the Block Exemption in
achieving its desired outcomes of ensuring that
private and public healthcare service providers
cooperate and provide the necessary care to
citizens during the Covid-19 national disaster.
in a reprehensive situation which could
result in unintended consequences
such as corrupt practices if not applied
correctly. Another major challenge
highlighted related to engagements
around prices which were excluded
under the exemption unless they were
authorised by the Department of Health.
It was the view of the panellists, that the
responsibility to oversee discussions was
an onerous one on the Department who
were burdened with having to respond
to the pandemic and ensure the safety
of all South Africans. Accordingly, the
Department was not available to fulfil
this role. There was a general sense
that the opportunities of the exemption
application from a pricing perspective
were not fully utilised as it was difficult
to propose sets of services without being
able to engage on prices.

collaboration in an unregulated manner
has risks and can lead to transgressions
and therefore such collaboration would
need to be facilitated in a defined
environment around which the regulatory
space will still operate. Overall, there
was consensus amongst the panellists
that the engagements and cooperation
between the various stakeholders within
the healthcare sector enabled by the
exemption have laid a good foundation,
and that the lessons learned should serve
as a blueprint for future planning and
implementation of the National Health
Insurance.

Lessons for the future collaboration
The panellists were in agreement that
there is definitely a need for continued
collaboration in future – even beyond
Covid-19, that would allow the
Government to engage with the private
sector in the interest of a public good
such as healthcare. By opening up
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MEASURING SME
PARTICIPATION
AND
PERFORMANCE
IN SOUTH
AFRICA USING
ADMINISTRATIVE
TAX DATA

declined by an average of 9% a year.
Overall, this suggests that retention of
SMEs is much less likely than large firms
who show more resilience in the formal
sector. These results are consistent with
estimates that 40 per cent of all new
businesses in the country fail in their first
year of existence, while 60 per cent in the
second year and 90 per cent with the first
10 years from inception. This poor survival
rate is corroborated by the 2012 global
entrepreneurship monitor (GEM) report,
which highlighted that the survival rate for
local start-up businesses in South Africa is
low by global standards.

In respect of size between 2015 and 2016. A
few key findings stand out. First, most firms
(71-86 per cent) remain within their same
size category. Second, small firms are more
likely to become micro than grow to larger
size categories. Third, a sizeable proportion
of medium firms (12 per cent) transition into
large firms. Finally, micro firms are most
likely to exit (13 per cent) with other firm
size categories exiting the data in similar
proportions (around 5 per cent).
For almost all the sectors, the Gini
coefficient remains very high for the
observation period (2011-12 & 2015-16)

considered. This is largely due to the fact
that largest 10% of the firms generate
65%-97% of the turnover (average 82%)
while smallest 10% of the firms generate
less than 1% of the turnover. For some
sectors bottom 50% of the firms (up to
5th decile), predominantly operated by
SMMEs, the turnover generated is less
than 1%. This is vindicated by the Theil
ratios that suggest that the large size firms
across all the sectors are well resourced
compared to other size classifications. The
extent to which large size firms dominate
a particular sector is vindicated in all the
sectors considered.

By Hariprasad Govinda

W

e,
at
ERB,
recently
completed
a
joint
project with NT using
Administrative Tax Data
based on NT/SARS database. The paper
is an attempt to study the size distribution
pattern of the South African Firms over
the sample period. It also attempts to
study extent of concentration in economic
sectors in South Africa and to measure
SME participation in these sectors.
A number of empirical studies have
observed positive skewness in the size
distribution of firms and an increasing
concern over raising inequality of firm
sizes in the industry. From an economic
point of view, the analysis of the evolution
of the shape of the firm size distribution
forms the means to describe the evolution
of market structure over time. Under
an increasing variance or skewness of
the distribution of the firm size, markets
tend to concentrate and large firms gain
dominance over time.
Several theoretical models explain the
evolution of how firms update their beliefs
about their true efficiency and successful
firms adjust their size accordingly and
grow. In contrast, firms finding out that
they are not efficient enough shrink and
eventually exit. These models imply
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that the firms’ growth rates decrease
in size at a given age of surviving firms.
However, entry and exit are reality and are
continuous and several new firms enter at
any point in time; and several firms do exit.
There are firms graduating from young to
grow old but, there is equally a substantial
number of firms that enter and exit at
any point in time so that the lognormal
(skewed) distribution is prevalent all the
time. Hence, it is important to study the
extent to which large firms dominate a
particular sector.
Until recently a lack of firm level data meant
that little was known about the distribution
of firms and firm dynamics in South Africa.
The South African Revenue Services
(SARS) and the National Treasury (NT)
have facilitated the use of an unbalanced
firm level panel data set. The SARS-NT
Panel was created from administrative tax
data and contains a rich set of variables,
affording new insights into firm creation
and growth in South Africa. In this research
note, the tax data is used to present the
composition of South Africa’s formal small
and medium enterprises (SME) sector.
The results suggest that SMEs have greater
entry and exit rates than larger firms. In
particular, the average entry and exit rates
for SMEs between 2012 and 2016 are 11

and 10 per cent respectively, while large
firms have average entry and exit rates of
3 and 4 per cent respectively. In the case
of SMEs, high rates of entry and exit are
largely driven by micro firms, which have
higher average entry and exit rates, up to
14 and 12 per cent respectively.
South Africa has extremely low entry and
exit rates. This means that new firms are
not entering, while incumbents are getting
older. At a sector level, our results show
that exit rates exceed entry rates more
consistently for the years 2015 and 2016
for SME and large firms. The survival of
firms which were in the data from 2012
– which includes firms which entered the
data in 2012 and prior to that. Of the 145
329 SME firms that were in the data in
2012, 104 803 firms remained active in
2016. However, in the case of large firms,
the number of firms has increased from 6
265 firms in 2012 to 7 105 firms in 2016.
The lack of firm growth and entry is
consistent with a relatively limited market
contestability, providing some evidence
that barriers to entry may be relatively
more significant in South Africa than
in comparator countries. Of the 2012
sample of firms in the data, the number
of large firms has grown by an average
3%, while the number of SME firms has
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FOSCHINI GROUP ACQUIRES
JET, SAVING JOBS
By Ratshidaho Maphwanya and Billy Mabatamela

2

020Aug0003: Foschini Retail
Group
Proprietary
Limited
(Foschini Group) and The
assets and business conducted
by Edcon Limited (Edcon) as a going
concern under the “Jet” division out of
certain Edcon’s physical retail stores
in South Africa (the Jet Division)

Initially, the merging
parties intended
to acquire the Jet
Division comprised
of a minimum of 371
Jet stores (out of the
total universe of 467
Jet stores) including
the Jet brand and
stores in Botswana,
Lesotho, Namibia and
Eswatini. However,
during the investigation,
the merging parties
indicated that that this
figure had increased to
381 Jet stores.

On
16
September
2020,
the
Competition Commission (Commission)
recommended that the acquisition of the
Jet Division of Edcon by the Foschini
Group be approved subject to certain
public interest conditions. The conditions
will ensure that the merging parties
retain the employment of at least 4664
employees from the Jet Division and
continue to use their best endeavours
to increase their procurement of locally
produced inventory.
Initially, the merging parties intended to
acquire the Jet Division comprised of a
minimum of 371 Jet stores (out of the
total universe of 467 Jet stores) including
the Jet brand and stores in Botswana,
Lesotho, Namibia and Eswatini. However,
during the investigation, the merging
parties indicated that that this figure had
increased to 381 Jet stores. This was
due to the ongoing discussions between
the Foschini Group and landlords of the
remaining Jet stores.
The proposed transaction forms part of
Edcon’s Business Rescue Plan approved
by the board of directors of Edcon on 28
April 2020. The board resolved that the
company voluntarily commence business
rescue proceedings and that it be placed
under supervision in terms of section
129(1) of the Companies Act, No. 71 of
2008 (as amended) (the Companies Act).
The Business Rescue Plan provided two
solutions which were running in parallel
namely, the Accelerated Sales Process
and the Wind Down Process.
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The proposed transaction forms of the
Accelerated Sales Process. The Business
Rescue Practitioners (BRPs) appointed
to facilitate the Business Rescue
Plan intended to dispose of the entire
Edcon Group in a single transaction,
however this did not materialise as no
one single purchaser was interested in
acquiring the entire Edcon group. The
BRPs nonetheless received several
offers from third parties interested in
the purchasing the Jet Division. After
careful consideration, the BRPs elected
to accept the Foschini Group offer on the
basis that it provided the least risky route
to a transaction that would result in a
sustainable Jet Division post-acquisition,
including the provision of continued
employment for the Jet Division staff, the
maintenance of a significant number of
leases and ongoing trading for creditors.

Further, the Foschini Group offer also
provided the best monetary recovery for
creditors.
From a competition perspective, the
Commission found that the proposed
transaction presents horizontal overlaps in
several markets in South Africa including
the retail of apparel as a whole and several
segmented narrow markets for clothing,
footwear, and apparel accessories. The
Commission specifically also considered
the market for the retail of various apparel
to consumers in the LSM categories 1 -7
(value to mid-market) as these are the
segments served by the Jet Division.
For completeness, the Commission also
considered the markets for the retail
of cell phone products, the retail of
homeware, the retail of cosmetics, and
the retail of insurance products.

In all the above-mentioned markets, the
Commission found that it is unlikely that
the proposed transaction will substantially
prevent or lessen competition. The
Commission particularly noted that the
Foschini Group and the Jet Division did
not appear to be close competitors.
Further, the Commission found that
the merged entity will continue to face
competition from several established
retailers that operate in the same markets
such as Truworths, Woolworths, Mr.
Price (including Ackermans) and various
international retailers such as Zara and
H&M which have recently entered the
South African market.
Notwithstanding
the
above,
the
Commission received concerns from
some competitors of the merging parties.
The competitors were concerned that

the proposed transaction runs the risk
of the Foschini Group gaining significant
additional market share, which may have
substantial anticompetitive effects both
at a horizontal and vertical level. The
Commission’s investigation however
found that the concerns were not likely
to be sustainable given the evidence
collected. In particular, the Commission’s
investigation found that the Foschini
Group is not acquiring a dominant position
through the proposed merger and would
continue to be constrained by credible
rivals post-merger. The Commission
therefore found that the proposed merger
is not likely to substantially prevent or
lessen competition in any market.
From a public interest perspective, the
Commission found that the proposed
transaction
will
save
jobs.
The

Commission noted the counterfactual
as submitted by the merging parties that
absent the proposed merger, the Jet
Division is likely to be shut down as part
of the Winding Down Process. For this
reason, the proposed merger ensured
that at least some of the employees of
the Jet Division retain their employment.
The proposed transaction was supported
by the Department of Trade, Industry, and
Competition (DTIC) based on Edcon’s
well known financial difficulties and given
the economic challenges relating to
Covid-19 and its impact on employment.
Notwithstanding the above, the South
African Commercial, Catering and Allied
Workers Union (SACCAWU) and the
Southern African Clothing and Textile
Workers’ Union (SACTWU) raised
concerns with the proposed transaction.
Following engagement between the
Commission, the merging parties and
SACTWU, SACTWU eventually supported
the proposed merger. Where possible,
SACCAWU’s concerns were considered
in crafting the merger conditions.
Considering
all
the
above,
the
Commission and the merging parties
agreed on certain merger conditions. The
conditions are aimed at ensuring that the
merging parties retain the employment
of atleast 4664 employees from the Jet
Division and that the merging parties
commit to continue to try to increase
their local procurement of inventory. As
such, the Commission recommended to
the Tribunal that the proposed merger
be approved subject to the abovementioned conditions.
On 23 September 2020, the Tribunal
approved the proposed transaction
subject to the recommended conditions.
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Figure 1: Mergers notified and finalised in Q1, Q2 of 2020/2021 and the 2019/20 financial year
Source: M&A’s data
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OVERVIEW OF Q2
The Commission received 69 merger
notifications during Q2 and finalized 48
mergers in the same period. Year on Year
(quarterly) analysis shows that there has
been a noticeable decline of approximately
22% in number of cases notified in Q2
of 2019/2020 versus Q2 of 2020/2021
financial year. In line with the previous
years’ observations, the expectation
is that there will be an increase in the
number of merger cases filed with the
Commission in Q3 of 2020/21 financial
year. However, given the current economic
outlook occasioned by the Covid-19, the
Commission anticipates a decline or a
slight increase in merger filings in Q3 of
2020/2021 financial year.
The number of mergers by decision shows
that out of the finalised 48 merger cases in
Q2, of these transactions 40 (83%) were
approved without conditions, 8 (17%)
were approved with conditions and no
case was prohibited. Two (2) mergers
were abandoned / withdrawn during Q2,
being (i) 2020Jul0014 Google LLC (USA)
and Fitbit Inc (USA) and (ii) 2020Apr0041

30

London Stock Exchange Group plc and
The Refinitiv business.
Quarter on Quarter analysis shows
that there has been a 50% decline in
the number of cases approved without
conditions between Q2 of 2019/2020 and
Q2 of 2020/2021 financial years. There has
also been a decline of approximately 27%
in the number of cases approved with
conditions between Q2 of 2019/2020 and
Q2 of 2020/2021 financial years. These
trends could be explained by the total
decline in the number of cases notified in
Q2 of 2020/2021.
The key cases that the Division handled
during this period are discussed in the
next section.
The Division has met the turnaround
times for all cases finalized in Q2. The
Monitoring and Notification Unit (MNU)
is currently monitoring 229 conditions. At
the start of Q2, MNU was monitoring 225
conditions. By the end of Q2, 5 conditions
were closed, and 9 new conditions were
added to the conditions monitoring list.
It is important to note that the number of
new conditions added to the monitoring
list includes the conditions imposed on the
merger between Senwesbel and Suidwes
which the Commission prohibited in Q1
but which was conditionally approved with

Tribunal in Q2. As a result of the Tribunal’s
conditional approval, the case will be
added to the Commission’s monitoring list
In terms of future outlook, economic
conditions in South Africa are predicted
to continue to face strain given the
effects of the Covid-19 pandemic on
the economy and the national shutdown
on certain sectors of the economy
during the nationwide lockdown over
the past few months. The Commission
further projects a number of failing firms
merger transactions being filed with the
Commission that will have an impact on
employment. The forecast shows that
the Covid-19 pandemic will contribute
negatively to the already sluggish
economy in South Africa and will have a
negatively affect merger activity in South
Africa.

Q2 STATISTICS
The Commission received 69 merger
notifications during Q2 and finalized 48
mergers in the same period.
Figure 1 below shows a summary
of cases notified, finalized, decided,
and abandoned/ withdrawn between
2019/2020 and Q2 of 2020/2021 financial
years.

The number of mergers by decision shows that out of the
finalised 48 merger cases in Q2, of these transactions 40 (83%)
were approved without conditions, 8 (17%) were approved with
conditions and no case was prohibited. Two (2) mergers were
abandoned / withdrawn during Q2.
Quarter on Quarter analysis shows that there has been a 50%
decline in the number of cases approved without conditions
between Q2 of 2019/2020 and Q2 of 2020/2021 financial
years. There has also been a decline of approximately 27% in

the number of cases approved with conditions between Q2 of
2019/2020 and Q2 of 2020/2021 financial years. These trends
could be explained by the total decline in the number of cases
notified in Q2 of 2020/2021.
From Figure 2 below, we note that the majority of cases that were
notified were intermediate mergers (52), followed by large mergers
(12) and small mergers (5) in Q2. It is important to note that the
Commission generally receives higher number of intermediate
mergers compared to the large mergers (across various periods).

(2019/2020) Q3 MERGER CASES
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Figure 2: Q3 cases by merger category
Source: M&A’s construction
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Table 1 below highlights the turnaround times for the different cases finalised in Q2 and for the financial year. As noticeable from Table
1, the Division has met turnaround times for all cases in Q2.

Administration and support
service activities 2%

Professional, scientific &
technical activities 2%

For intermediate mergers, the following are turnaround times: Phase 1 target met at 16 days; Phase 2 target met at 42 days (40 days
for the year) and Phase 3 target met at 59 days (57 days for the year). For large mergers Phase 3, the Division also met the target at
91 days (113 days for the year).

Accommodation and food service
activities 4%

Health 2%

Table 1: Summary of average turnaround times, Q2

Manufacturing 19%

Turnaround times

Target

Target

Phase 1

16

20

Target met

Phase 2

34

45

Target met

Phase 3 intermediate

51

60

Target met

Phase 3 Large

72

120

Target met

Agriculture 6%

Mining 6%

Source: M&A’s construction

Finance 7%

SECTOR ANALYSIS
Most of the cases that the Commission
assessed in Q2 were in the property
sector (23%) and wholesale trade sector
(23%). Other sectors that have shown
high proportions of notifications were
manufacturing (19%), finance (7%),
agriculture (6%) and mining (6%). The
other sectors of the economy such as
accommodation and food service activities,
health, transport and storage, information
and communication technology etc had
fewer than 5% of cases notified in this
period. Figure 3 below depicts the sectors
in which mergers took place in Q2.
It is important to also note that the
Commission generally processes many
mergers in the property sector, the majority
of which are large mergers. This was also
consistent in Q2.

KEY CASES IN Q2
Thabong Coal (Pty) Ltd (Thabong Coal)
and South32 SA Coal Holdings (Pty) Ltd
(SAEC)
The Commission has recommended
that the Competition Tribunal (Tribunal)
approve
the
proposed
transaction
whereby Thabong Coal (Pty) Ltd (Thabong
Coal) intends to acquire South32 SA Coal
Holdings (Pty) Ltd (SAEC) with conditions.
Thabong Coal is a wholly owned subsidiary
of Seriti Resources Holdings (Pty) Ltd
(Seriti). Both Seriti and SAEC have longterm supply contracts with Eskom. Seriti
supplies thermal coal to Eskom through
3 mines namely, New Vaal, New Denmark
and Kriel. Seriti supplies the Tutuka,
Lethabo and Kriel power stations. SAEC
owns and operates 4 thermal coal mines
namely, Khuthala, Ifalethu, Klipspruit and
Wolvekrans. SAEC supplies the Duvha
and the Kendal power stations through the
Khuthala and Ifalethu mines. The Klipspruit
and Wolvekrans mines primarily produce

export coal. SAEC also sells thermal coal
to other domestic customers.
Seriti has an upcoming mining project,
namely the New Largo Coal Mine, which
is intended to supply coal to the Eskom
Kusile power station and a long-term
agreement is currently under negotiation.
SAEC also has a number of projects in
development including Pegasus, Leandra
and Naudesbank, amongst others.

the benefit of the communities that are
adjacent to the operational mines of SAEC
and/or any of its subsidiaries.
In order to remedy the various issues
arising, the merging parties have agreed to
the following conditions:
That the merged entity:
a.

The Commission found that post-merger,
Seriti will be the largest coal supplier to
Eskom with a market share upwards of
30%.
b.
The Commission found that although
the proposed transaction will lead to an
increase in concentration in coal supply
to Eskom, the merger is unlikely to impact
on Eskom’s existing bargaining and buyer
power position given the individualised
nature of negotiations of the long-term
contracts. In spite of the structural change
from the merger, Seriti’s newfound position
is unlikely to directly dovetail into greater
leverage power for the merged entity during
contract renegotiations and is therefore
unlikely to have a significant effect on the
price of coal to Eskom. The Commission
finds that due to the symbiotic relationship
between Eskom and cost-plus contract
holders, and the limited outside options
of the merged parties’ mines, both parties
are equally reliant on establishing mutual
agreement with respect to the continuation
of cost-plus contracts going forward.
The Commission is concerned that the
proposed transaction may facilitate the
exchange of commercially sensitive
information between SAEC and the
coal mining companies in which the
shareholders of Seriti hold interests.
The Commission also identified some
public interest concerns that relate to job
losses, impact on junior miners and the
Community Trust to be established for

Transportation
and storage 2%

c.

d.

will put measures in place to ensure
that there is no flow of commercially
sensitive information between the
Seriti shareholders’ affiliated coal
mining companies and SAEC.

Wholesale 23%

commits to a cap in relation to merger
specific retrenchments of a maximum
of 25 skilled employees for a period
of 2 years,
commits to a timeline of 9 months for
the identification and selection of the
beneficiaries of the Community Trust
which will own a stake in SAEC; and
assists junior miners to participate
in the coal production sector by
divesting a SAEC coal mining project
that has not yet been developed.

COMPLIANCE AND IMPACT OF
REMEDIES IMPOSED IN Q2
The Monitoring and Notification Unit
(MNU) closed 5 conditions during Q2 of
the 2020/21 FY.
During Q2, MNU dealt with 3 investigations
on complaints relating to alleged breach of
conditions, alleged breach of undertakings
made in mergers approved without
conditions and possible notifiable mergers.
This report will also highlight the number
of conditions closed and conditional
approvals in Q2
(a) Monitoring Pending Conditions

Information and
Communication Technology 4%
Figure 3: Mergers finalised by sector, Q3
Source: M&A’s construction
The MNU is currently monitoring 229
1
conditions. At the end of Q2, 5 conditions
were closed, and 8 new conditions were
added to the conditions monitoring list.

further required that the said nominees of
NYKK shall not disclose the competitively
sensitive information of NYKK to the board
nominees of the Joint Venture.

(b) Closing of lapsed conditions

Clause 5.1 of the Conditions further stated
that the Conditions would only apply for as
long as NYKK held a shareholding interest
in the Joint Venture. In the event that
NYKK disposed of its interest in the NYK
and BLG Joint Venture, the Conditions
required NYKK to inform the Commission
in writing within 15 (fifteen) business days
of concluding the sale agreement and
provide a copy of the sale agreement to
the Commission.

In the matter involving NYK Logistics
and BLG South Africa (Pty) Ltd (the
Joint Venture) (2017Dec0033), the
condition entailed certain behavioural
conditions relating to cross directorships
and the prevention of the exchange
of competitively sensitive information
(“Conditions”). The Conditions required
that the nominated individuals of NYKK to
sit on the board of the Joint Venture are not
the same persons serving or appointed on
any board or management committees or
sub-committee of NYKK. The Conditions
1
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Property 23%

On 19 November 2019, the merging
parties provided the Commission with a
copy of the Share Purchase Agreement

and the accompanying board resolutions
wherein on 17 August 2019 NYKK
transferred its entire shareholding in the
Joint Venture to BLG Logistics. A copy of
this agreement is attached as Annexure
A hereto. Therefore, NYKK has now
ceased being a shareholder in the Joint
Venture. Following this, the Commission
terminated the conditions and removed
them from the monitoring list.
In the matter between Aktiengesellschaft
and Monsanto (2017Feb0004), the
conditions required that, within a period of
6 months, Bayer (Pty) Ltd (Bayer) divest of
its South African cotton seed business as
a going concern to a third party purchaser
who would be nominated by Bayer and
who would meet the Broad-Based Black
Economic
Empowerment
(B-BBEE)

This number also includes the conditions on a merger involving Senwesbel and Suidwes which the Commission prohibited in Q1 but the
Tribunal has since approved with conditions in Q2.
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and neutrality from the merging parties’
criteria. The conditions also provided
that Trustees should be appointed to
ensure the merging parties’ compliance
with the conditions and that Bayer would
inform the Commission of the proposed
independent Trustees in writing.
On 19 November 2019, the Commission
Meeting approved the Trustee’s proposal
that Afgrovest (Pty) Ltd be approved as
a purchaser of the Bayer’s South African
cotton seeds business. On 23 March
2020, the Commission Meeting further
approved the Trustee’s proposal that
Cotton Seed Enterprises (Pty) Ltd (“CSE”)
too be approved as a purchaser.
On 28 April 2020, the Commission Meeting
approved the Trustee’s request to extend
the Trustee’s Divestment Period until 21
August 2020 to afford sufficient time for the
Trustee to secure the divestiture of Bayer’s
South African cotton seeds business to
CSE and prepare the necessary merger
filing to be submitted to the Commission.
On 29 May 2020, the Commission
received notification of a small merger
under case number 2020May0072 and in
terms of which CSE intended to acquire
The South African Cotton Business of
Bayer (Pty) Ltd (“CSE transaction”). The
Commission unconditionally approved the
CSE transaction on 10 June 2020. The
merging parties confirmed that pursuant
to the Commission’s approval of the CSE
transaction, the sale has been completed
and thus the transaction has indeed been
implemented.
Therefore,
controlling
Business.

Bayer has now ceased
its South African Cotton

Considering the above, the Commission
terminated this condition as it is no longer
applicable and have lapsed.
In the matter involving Royal Bafokeng
Platinum
Limited
and
Maseve
Investment 11 (Pty) Ltd (2017Oct0027/
LM220Nov17) the condition entailed that
RBPlat employs 115 employees at its
concentrator plant and gives preference
to the retrenched employees. To the
extent that these employees are no longer
available RBPlat will endeavour to source
employees from the local community
in Rustenburg. RBPlat will take over 20
permanent employees of the target firm and
RBPlat will give preference to retrenched
employees for job opportunities likely
to occur in the future and is required to
circulate the conditions to the merger to
all employees.
The merging parties have complied with
all their obligations in the conditions and
on 24 April 2020, they submitted their
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last and final compliance report. They
submitted that from April 2018, being
the Implementation Date, no new job
opportunities have become available at
the Maseve Mine.
The conditions were for a period of 2 (two)
years from April 2018 to April 2020. As
such, the conditions have lapsed by virtue
of the passing of time and the merging
parties have fully complied with their
reporting obligations.
In the matter between Boardriders Inc
and Billabong International Limited
(2018Jan0023), the conditions obliged
the merged entity not to effect any merger
specific retrenchments for a period of two
years from the implementation date of the
merger. On 24 April 2019, the merging
parties submitted an Affidavit confirming
that the Merger was implemented on the
same date. This followed clause 4.3. of the
conditions which states that “The Merging
Parties shall inform the Commission of
the Implementation Date within 5 (Five)
business days of it becoming effective”.
In addition, the Merging Parties further
submitted an Affidavit in compliance with
Clauses 3.1. and 3.3. In their submission,
the Merging Parties indicated an intention
to integrate the business of Boardriders
and Billabong which will have an impact
on employment. The Merging Parties
also indicated that once the plan is
formalized, it will indicate whether there
is a need to contemplate any termination
of employment and in which case, full and
proper consultation as contemplated in
section 189 of the Labour Relations Act
66 of 1995, will take place before any
final decision in respect of retrenchment
is made.
The Merging Parties further indicated that
they have communicated this proposal
with all employees and the Southern
African Clothing and Textile Workers
Union (“SACTWU”) in compliance with
Clause 3.3. mentioned above. A copy
of this communication was attached as
Annexure A to the Affidavit.
Since the compliance affidavit was
submitted on 24 April 2019, there was no
other reporting required from the Merging
Parties. The Conditions also indicated
that “Any individual who believes that the
Merging Parties have not complied with or
have acted in breach of these conditions
may approach the Commission”.
The Commission contacted SACTWU
in order to confirm that the merging
parties have fully complied with the
conditions and ascertain whether it
has concerns or not. It should be noted
that to date, the Commission has not
received any complaint or concerns

from any employees or SACTWU during
the
moratorium
period.
SACTWU
indicated around December 2019 that
the merging parties have informed them
that the company (Billabong) intended
to restructure and relocate their facilities
to Durban. The merging parties entered
into an agreement with the affected
employees that the retrenchments be
effected between January and April 2020
but that the merged entity continue to pay
employees until June 2019. The employees
accepted the proposals by the merging
parties, and this was communicated to
the Commission. Since then, there has not
been any complaints or concerns raised
with the Commission.
Considering the above and the fact that
the moratorium period expired on 22
June 2020, the Commission therefore
terminated the conditions as they are no
longer applicable and have lapsed.
In the matter between SOIHL Hong Kong
Holding Limited and Chevron South
Africa (Pty) Ltd (2017Apr0046), the
conditions required that Sinopec establish
its head office in South Africa, moratorium
on retrenchments, and maintenance of the
baseline number of independently owned
service stations, amongst other conditions
to address competition and public interest
issues identified during the investigation.
This merger was also approved subject
to further conditions relating to the postmerger engagement by Sinopec with the
Branded Marketers regarding any aspects
of its evolving long-term strategy for CSA
that may affect the Branded Marketers.
For example, Sinopec was required to
ensure that CSA will not change any of
the existing contracts with the Branded
Marketers that would be to the detriment
of the Branded Marketers.
The merger was conditionally approved by
the Tribunal on 08 March 2018. In terms of
the Shareholders Agreement entered into
between the shareholders of CSA (which
includes Off the Shelf Investments RF
(Pty) Ltd (OTS) and Chevron Global Energy
Inc. (CGEI)), OTS had a pre-emptive right
to acquire the 75% of the issued share
capital held by CGEI in CSA, in the event
that CGEI intends to sell its shares in
CGEI to a third party, on the same terms
and conditions as CGEI intends to sell its
shares to that third party (the pre-emptive
right).
The merger also triggered the mechanisms
of the pre-emptive right contained in the
Shareholders Agreement, resulting in CGEI
extending an offer to sell the CSA shares
to OTS on the same terms and conditions
as CGEI had agreed with Sinopec. OTS
had accepted the CGEI offer subject to
regulatory approvals. Hence, OTS filed a

merger for the acquisition of the 75% in
CSA upon the exercise its pre-emptive
right (the OTS-CSA merger).
In the OTS-CSA merger, the merging
parties submitted that OTS had engaged
Glencore Energy UK Limited (Glencore)
as its technical and financial partner
in respect of the OTS-CSA merger.
Glencore, independently and separately
from the OTS-CSA merger, had made its
intention clear to purchase the majority
shareholding in CSA from OTS in the
future (the Glencore-CSA merger).
On 13 September 2018, the Tribunal
conditionally approved the OTS-CSA
merger. The OTS-CSA merger conditions
were substantially similar to those
imposed on the Sinopec merger.
As it was expected, Glencore subsequently
filed the Glencore-CSA merger following
the approval of the OTS-CSA merger. The
Glencore-CSA merger was approved with
various public interest conditions by the
Tribunal on 15 March 2019. The GlencoreCSA merger conditions are substantially
similar to those imposed on the Sinopec
merger and the OTS-CSA merger.
From a monitoring perspective, the
merging parties in the Glencore-CSA
merger are required to inter alia inform
the Commission of the Implementation
Date within 5 days of its occurrence.
Further, Glencore is required to submit
a compliance report on an annual basis,
to the Commission and the DTIC within
90 days of each anniversary of the
Implementation Date detailing compliance
with the Conditions.
Glencore submitted that its acquisition of
CSA was completed on 8 April 2019. CSA
has since changed its name to Astron
Energy (Pty) Ltd (Astron Energy).
The subsequent approval of the OTS-CSA
and the Glencore-CSA mergers clearly
shows that the conditions imposed in the
Sinopec merger are no longer applicable.
In addition, Glencore and/or Astron
Energy have commenced their reporting
obligations in line with the Glencore-CSA
merger conditions. Therefore, the Sinopec
merger Conditions have lapsed.
(c) Summary of Complaints
Investigated by the Unit

Westing House Air Brake Technologies
Corporation and the Transportation
Unit of General Electric Company –
2018Aug0020
On 17 August 2018, the Competition
Commission (Commission) was notified
of an intermediate merger whereby
Westinghouse intended to acquire the

Transportation Business from GE. The
Commission investigated this merger and
approved it with certain Merger Conditions
(Conditions) to alleviate the public interest
concerns identified. These public interest
Conditions stated that the merged entity
should not retrench any employee, as a
result of the merger, for a period of 2 years
following the Implementation Date.
The Conditions further clarified that
retrenchments do not include (i)
voluntary separation arrangements; (ii)
voluntary early retirement packages, (iii)
unreasonable refusal to be redeployed
in accordance with the provisions of
Labour Relations Act, No 6 of 1995, as
amended; (iv) resignations or retirements
in the ordinary course of business; (v)
retrenchments lawfully effected for
operational requirements unrelated to the
proposed transaction; (vi) terminations
in the ordinary course, including but
not limited, dismissals as a result of
misconduct or poor performance; and
(vii) any decisions not to renew fixed term
contracts of employment.

have breached their merger conditions as
the retrenchments they embarked upon
are merger specific. In the circumstances,
the Former Employees submit that the
merger ought to be revoked. Prior to
outlining the Commission’s investigation
process of the aforementioned complaint
and the Commission’s views on the
matter, it is important to set out the
circumstances under which a merger
can be revoked. In terms of the Act, the
Commission may revoke its own decision
to approve or conditionally approve
a small or intermediate merger or, in
respect of a conditional approval, make
any appropriate decision regarding any
condition relating to the merger, including
the issues referred to in section 12A(3)(b)
and (c ) if –
a.
b.
c.

the decision was based on incorrect
information for which a party to a
merger is responsible;
the approval was obtained by deceit;
or
a firm concerned has breached an
obligation attached to a decision.

On 23 July 2020, the Commission received
a complaint from Rababalela Attorneys
(Rababalela Attorneys) regarding the
alleged merger specific retrenchments
that occurred at GE during the moratorium
period. Rababalela Attorneys indicated
that it represents four (4) former employees
being Messrs Collin Rababalela, Vuyani
Mnguni, Phila Gumede and Xola Mvimbi
(Former Employees).

On 05 August 2020, the Commission
requested information from the merging
parties. The merging parties responded
to the Commission’s information request
on 20 August 2020. In their response, the
merging parties disputed the allegations
of merger specific retrenchments and
indicated that they have at all times
adhered to and honoured their obligations
in the merger conditions.

Rababalela Attorneys indicated that it has
been instructed by the Former Employees
to lodge a complaint for breach of merger
conditions arising from their retrenchment
which took place on or about 31 October
2018. In essence, the Former Employees
are applying for a revocation of the merger
in terms of section 15 of the Competition
Act 89 of 1998, as amended, and/
or alternatively that the merged entity
be ordered to remedy the breach and
resolve with the Former Employees on
mutual interest. In addition, it appears
that Rababalela Attorneys alleges that the
merger clearance certificate was obtained
under deceit as the merging parties
could have misled the Commission about
the effect of the proposed merger on
employment.

It should be noted that in addition to the
complaint lodged with the Commission,
the Former Employees have also
approached the Labour Court to petition
it regarding unfair retrenchments. It is
important to provide a timeline of key
events to provide context to the Former
Employees’ complaint.

As indicated above, the Commission
approved the merger between GE and
Transportation business on 12 November
2018. The Commission imposed a
moratorium on retrenchments for a period
of 2 years. Other conditions imposed are
not relevant for the purposes of assessing
this complaint and memorandum.
As alluded to above, the Former
Employees allege that the merging parties

The merger was filed with the Commission
on 17 August 2018 and approved with
conditions on 12 November 2018. The
Former Employees were informed about
restructuring and potential retrenchments
on 31 August 2018. On 16 October 2018,
the Former Employees entered into
Voluntary Separation Agreements (VSAs)
with GE. Evident from the timeline depicted
above is that the Former Employees were
informed about the proposed merger and
entered into VSAs with GE before the
merger was approved by the Commission.
The restructuring and retrenchments
highlighted in paragraph 11 above have
been fully disclosed to the Commission
during the investigation of the merger.
As per normal investigation process, the
Commission assessed the effect of the
merger on public interest broadly and
employment specifically.
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The merging parties indicated that during
the course of 2017 GE was required to
consider ways in which it could improve
its business efficiency in order to ensure
continued viability of its operations in
South Africa. This was necessitated
by the perceived challenging business
environment and lack of new orders. The
merging parties submitted that GE only
received four (4) orders for locomotives for
South Africa between 2015 and 2017. As a
result, GE undertook 2 broad restructuring,
being the December 2017 restructuring
process and August/September 2018
restructuring process.
According to the merging parties, the
December 2017 restructuring process
resulted in GE combining two senior roles
into one that would cover both (i) market
development and (ii) commercial operation
activities. In order to alleviate potential
negative impact on jobs, the affected
employee was engaged and asked to
apply for an alternative role to which he
declined due to personal reasons.
The August/ September 2018 restructuring
process is at the centre of this investigation
as the complaint lodged is specifically
related to this restructuring process. This
restructuring process also coincided with
the merger notification, investigation, and
approval. The Commission understands
that the Former Employees have been
informed about the restructuring of the GE
business and subsequent retrenchments.
Subsequently, the merging parties at
the time informed the Commission’s
Investigating team (Investigating team)
about the restructuring process and its
impact on jobs.
The Commission further understands
that the Former Employees did not
raise any concerns at the time of the
merger investigation. Following extensive
assessment of the effect on the merger
on employment, the Investigating team
concluded that the retrenchments, related
to restructuring process, were not merger
specific. The Investigating team found that
the restructuring process was conceived
before the announcement of the merger in
May 2018. The Commission also agrees
with the then Investigating team that the
retrenchments were not merger specific. It
is also on this basis that the Commission
Meeting also approved the merger.
In relation to the complaint at hand, it is
important to note salient features, already
outlined above being, the timeline of key
events and the VSAs that the employees
concluded with GE. The Commission
notes that the Former Employees
concluded VSAs with GE before the
2

merger was approved. Even if the Former
Employees concluded the VSAs after
approval, as noted in paragraph 4 above,
the Conditions excluded VSAs from the
definition of retrenchments. In other
words, the VSAs are not retrenchments
in terms of the definition and spirit of the
Conditions.
The Commission is of the view that, based
on the above, the Former Employees have
no basis to lodge a complaint of merger
specific retrenchments when they have
not raised concerns about the proposed
merger and subsequently entered into
VSAs with GE. Although the VSAs were
entered into before the approval of the
matter, the Commission is of the view
that even if they were concluded after
approval, the Former Employees would
still have no basis to lodge a complaint.
In fact, during the investigation of this
complaint, the Former Employees’ legal
representative appear not to dispute the
fact the Former Employees were granted
VSAs but instead sought to suggest that
they were coerced into accepting the
VSAs.
The investigating team, during the merger
investigation,
conducted
extensive
assessment on the merger specificity
of the restructuring process undertaken
by GE and concluded that it was not
merger specific. In fact, as indicated
above, the merging parties disclosed the
restructuring process and its effect on
jobs during the investigation. Therefore,
the alleged merger specific retrenchments
allegations levelled against the merging
parties, GE specifically cannot be
substantiated, factually and legally. The
Commission is also of the view that
the Former Employees and Rababalela
Attorneys have not sufficiently justified
their request that the merger ought to be
revoked in line with section 15 of the Act.
The Commission is aware that the
Former Employees, through Rababalela
Attorneys, have engaged the merging
parties regarding this complaint before it
was lodged. The Commission also notes
that in the papers before the Commission,
the Former Employees requested that the
matter be settled, or they will approach
the Commission. The Former Employees
demanded approximately R6.5 million
each for them not to report this matter to
the Commission.2 It therefore appears that
the Former Employees attempted to use
the Commission’s process as leverage in
their negotiations with the merging parties.

regarding the abovementioned merger.
In the main, the complainant alleged that
the merging parties breached merger
conditions which stipulated a moratorium
on retrenchments for a period of 2 years.
The complainant alleged that the merging
parties have already started engaging
in retrenchments at the facilities of the
merging parties in Gauteng, Vereeniging.
The complainant also alleges that
although the merging parties disclosed to
the Commission the effect of the merger
on employment at the facilities of the
target firm, the facilities disclosed to the
Commission were not affected but other
facilities which were not disclosed to the
Commission will be severely impacted.
The Commission has received various
documents from the merging parties in
response to the information requested
during Q1. The Commission held various
meetings with the complainant and the
merging parties during Q2. The evidence
thus far seems to suggest that it is unlikely
that the retrenchments are merger specific.
However, the investigation continues.
MNU aims to finalise this complaint in Q3
of the current financial year.

Ceva Logistics A.G. and AMI
Worldwide Limited – 2020Mar0017

merging parties during Q2 of the financial
year. The discussions and information
available to the Commission thus far
suggests that the alleged retrenchments
are unlikely to be merger related. The
merging parties submitted that they rely
heavily on imports from China and as
a result that China went into the hard
lock down during early January 2020 in
response to the Coronavirus pandemic,
they were unable to import products for
local distribution business. As such, before
South Africa went into lock down period,
the merging parties had already started
experiencing revenue losses specifically

Outotec and the Minerals Business of
Metso OVI – 2019Nov0041
The Commission received a complaint

The

Commission

has

engaged

During Q2, the Commission approved 3
cases with conditions and recommended
to the Competition Tribunal that 5 cases
be approved with conditions. The
Competition Tribunal ultimately agreed
with the Commission’s recommendation.
These cases are depicted in Table 1
below. Majority of the conditions imposed
were public interest, and employment
conditions in the main where the
Commission imposed moratoriums on
merger-specific retrenchments for 2 years.

(d) Conditions imposed on cases

Table 2: List of cases approved with conditions by the Commission in Q2

Case
Number

Primary
Acquiring
Firm

Primary
Target
Firm

Market

Condition

2020May0013

Capital Works
Atlanta GP (Pty)
Ltd

Peregrine
Holdings
Limited

Finance

Public interest
• Moratorium on merger-specific retrenchments
for a period of 2 years from approval date of the
merger.

2019Dec0020

Thabong Coal
(Pty) Ltd

South32 Coal
Holdings (Pty)
Ltd

Mining

Divestiture
• Divestiture of the Leandra Project to Junior Miners
within a period of 18 months. If the merging
parties are unsuccessful in divesting the Leandra
Project within 18 months, the Trustees will have a
period of 12 months to divest the business.

The
Commission
approved
the
matter between Ceva Logistics (Ceva
Logistics) and AMI WorldWide Limited
(AMI WorldWide), with public interest
conditions (employment), on 27 May
2020. The Commission has received
concerns that the merging parties have
breached the merger conditions imposed
in the abovementioned merger. The
Complainant, who is an employee of Ceva
Logistics, alleges that Ceva Logistics had
already started consulting employees with
a view to effect the retrenchments by 30
June 2020. The Commission is aware that
the proposed transaction was approved
with conditions that only certain category
of employees, those in management, may
be retrenched with a limit of 10 employees.
The complainant in this matter also
alleges that the number of employees
who were consulted by Ceva Logistics
and likely to be retrenched by 30 June
2020 is approximately 40, some of which
are not in management positions. The
complainant further alleges that Ceva
Logistics sent the retrenchment notices to
the employees on or about 12 May 2020
and the first consultation was held on 21
May 2020. This is against the backdrop
that this proposed merger was only
approved by the Commission on 27 May
2020.

linked to the lockdown earlier in China.
The subsequent lockdown in South
Africa merely exacerbated the already
worse financial position. In any event,
the merging parties also submitted that
majority of the employees accepted the
voluntary severance packages proposed
by the employer. Further information
and assessment of this complaint is
anticipated to be finalized in Q3 of the
current financial year.

Information exchange
• Extension of the existing cross-directorship and
information barriers involving the shareholders of
Seriti to include South32 shareholders.
Public interest
• Moratorium on merger-specific retrenchments
for a period of 2 years from approval date of the
merger.
• Identification of the beneficiaries of Community
Trust within 1 year of the implementation date.
• Continuation of the projects of South32 Social
and Labour Plans (SLPs).
• Procurement of products and services from the
Historically Disadvantaged Individuals (HDIs)

2020Aug0037

Retailability (Pty)
Ltd

Parts of
the Edgars
business
conducted by
Edcon Limited
in South
Africa

Retail

Public interest
• Moratorium on retrenchments for a period of 3
years from implementation date.

the

Letter from Rababalela Attorneys to the merging parties dated 29 June 2020
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JOBS REPORT FOR Q3
Case
Number

2020Jul0062

2020Jul0011

2020Aug0070

2020Aug0003

2020Jul0038

Primary
Acquiring
Firm
AFGRI Agri
Services (Pty)
Ltd

Hensoldt
Optronics (Pty)
Ltd

Primary
Target
Firm
Certain assets
and business
owned by
Hinterland
Holdings (Pty)
Ltd and its
subsidiaries

Market

Agriculture

The air traffic
management
business
and defense
and security
business of
Tellumat (Pty)
Ltd

Manufacturing

Nimble Credit
Fund 1 (Pty) Ltd

Parts of
Edcon
Limited’s loan
book and
associated
administration
services

Administration
and support
services

Foschini Retail
Group (Pty) Ltd

The assets
and business
conducted
by Edcon
Limited as a
going concern
under Jet
division

Retail

The business
of 10 KFC
Franchise
Restaurants
owned and
carried on by
Van Eeden
Kitsoks (Pty)
Ltd

Restaurants
and mobile
food service
activities

Roos Foods
(Pty) Ltd

Apart from the employment conditions visible across most of
the Table 1 above, the Commission also imposed information
exchange and structural conditions in the Thabong Coal and
South 32 Coal merger.

Condition

Public interest
• Moratorium on retrenchments for a period of 2
years from implementation date.

Public interest
The parties shall use their best endeavours
to avoid retrenchments and in the event that
retrenchments are effected these should not
exceed the 9 employees within a period of 12
months following approval date.

•

Public interest
Nimble shall re-employ at least 150 employees
Moratorium on retrenchments for a period of 2
years following implementation date.

•
•

Public interest
• Transfer of at least 4664 employees from Edcon
to Foschini.
• Transfer of at least 333 stores from Edcon to
Foschini subject to various external factors.
• The merged entity shall ensure that the target firm
maintains at least the same ratio of procurement
of apparel products from South African
manufacturers and suppliers as it did at the end
of its preceding financial year.

Public interest
• Moratorium on merger-specific retrenchments.

The table 3 below provides an overview of the impact on jobs in Q2. Table 2 considers the number of jobs lost, the number of jobs
saved and the number of jobs likely to be created through mergers and acquisitions that were finalised in Q2.

Table 3: Summary of the impact on jobs in Q2

Jobs lost

Jobs saved

Intended job
creation

No. of cases

Net effect

July

0

0

0

0

0

August

0

0

0

0

0

September

5 439

10 286

250

4

+ 5 097

Total

5 439

10 286

250

4

+5 097

Month

Source: Commission’s calculations
In Q1, there was a net effect of +5 097
(+556 for Q1) jobs on the 4 cases that were
finalised. This signifies an 8-fold increase
in the net effect on jobs between Q1 and
Q2 of the 2020/21 financial year. This also
implies that the Division has contributed
positively to ensuring job security going
forward.
Majority of the cases (6) that had effect
on jobs were notified between July
and August 2020 and finalised during
September 2020. One the cases was
notified in December 2019 (Thabong Coal)
and another in May 2020 (Peregrine). In
general, MNU tracked 5 439 jobs that
were lost in September 2020 and 10 286
jobs that were saved. In September 2020,

lost also recorded a high number of
jobs saved. In the matters involving the
acquisition of Edcon Limited’s loan book
and some of its assets, there has been
a combined job saved numbers of 9 814
which is 80% higher than the jobs lost as a
result of these transactions. This therefore
implies that although these transactions
resulted in job losses, the net effect on
jobs was positive. As indicated above,
majority of the jobs that were saved were
in the retail sector and specifically related
to the Edcon Limited’s matters. A list of
the 5 cases with an impact on jobs is
listed on Table 4 below.

there were 250 job opportunities that were
created as a result of intervention by the
Commission.
Therefore, the net effect on jobs in Q2
was +5 097. The 5 439 jobs lost were
recorded in the retail sector as a result of
two transaction involving the acquisitions
of Edcon Limited’s stores and Edcon’s
loan boak. The other jobs were lost in
the manufacturing sector as a result of
the acquisition of defence and security
business of Tellumat (Pty) Ltd. In overall,
only 3 transactions resulted in the jobs
lost recorded in Q2.
On the bright side, the transactions and
sectors where the majority of jobs were

Table 4: Mergers with Impact on Jobs

Case No.

Acquiring Firm

Target Firm

Jobs lost

Jobs
created

Jobs saved

2395

0

5200

2020Aug0037

Retailability (Pty) Ltd

Parts of the Edgars
business conducted by
Edcon Limited in South
Africa

2020Jul0011

Hensoldt Optronics (Pty)
Ltd

The air traffic
management business
and defense and security
business of Tellumat (Pty)
Ltd

9

0

0

2020Aug0070

Nimble Credit Fund 1
(Pty) Ltd

Parts of Edcon Limited’s
loan book and associated
administration services

0

0

150

2020Aug0003

Foschini Retail Group
(Pty) Ltd

The assets and business
conducted by Edcon
Limited as a going
concern under Jet
division

3 035

250

4 464

2020Jul0038

Roos Foods (Pty) Ltd

The business of 10 KFC
Franchise Restaurants
owned and carried on by
Van Eeden Kitsoks (Pty)
Ltd

0

0

272

Source: M&A database
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Table 5 below provides details on the cases approved with employment conditions in Quarter 2.

Table 5 above indicates that the Commission imposed employment conditions on 8 cases. These cases related to retail, administration
and support services, manufacturing, restaurant and food services activities, finance, mining, and agriculture.

Table 5: List of cases approved with employment conditions by the Commission in Q2

Case
Number
2020May0013

2019Dec0020

2020Aug0037

2020Jul0062

Primary
Acquiring
Firm

Primary
Target Firm

Sector

Capital Works
Atlanta GP (Pty)
Ltd

Peregrine
Holdings
Limited

Finance

Thabong Coal
(Pty) Ltd

South32 Coal
Holdings (Pty)
Ltd

Mining

Retailability (Pty)
Ltd

AFGRI Agri
Services (Pty) Ltd

Parts of
the Edgars
business
conducted by
Edcon Limited
in South Africa

Retail

Certain assets
and business
owned by
Hinterland
Holdings (Pty)
Ltd and its
subsidiaries

Agriculture

Condition
Public interest
• Moratorium on retrenchments for a period of 2 years
from approval date of the merger.

Public interest
• Moratorium on retrenchments for a period of 2 years
from approval date of the merger.

Public interest
• Moratorium on retrenchments for a period of 3 years
from implementation date.

Public interest
• Moratorium on retrenchments for a period of 2 years
from implementation date.

The table below provides an overview of the impact on jobs for the 2020/21 financial year to date. Table 6 considers the number of
jobs lost, the number of jobs saved and the number of jobs likely to be created through mergers and acquisitions that were finalised
from Q1 to Q2 of the 2020/21 financial year.
Table 6: Summary of the impact on jobs in Q1 to Q3 (To date)

Jobs lost

Jobs saved

Intended job
creation

No. of cases

Net effect

April

0

0

0

0

0

May

10

1500

0

2

+1490

June

934

0

0

1

-934

July

0

0

0

0

0

August

0

0

0

0

0

September

5 439

10 286

250

4

+ 5 097

Total

6 383

11 786

250

7

+5 653

Month

Source: Commission’s calculations

FUTURE OUTLOOK

2020Jul0011

Hensoldt
Optronics (Pty)
Ltd

The air traffic
management
business
and defense
and security
business of
Tellumat (Pty)
Ltd

Manufacturing

Public interest
• The parties shall use their best endeavours to avoid
retrenchments and in the event that retrenchments
are effected these should not exceed the 9 employees
within a period of 12 months following approval date.

2020Aug0070

Nimble Credit
Fund 1 (Pty) Ltd

Parts of Edcon
Limited’s loan
book and
associated
administration
services

Administration
and support
services

Public interest
• Nimble shall re-employ at least 150 employees within
5 days of implementation date.
• Moratorium on retrenchments for a period of 2 years
following implementation date.

2020Aug0003

Foschini Retail
Group (Pty) Ltd

The assets
and business
conducted by
Edcon Limited
as a going
concern under
Jet division

Retail

Public interest
• Transfer of at least 4664 employees from Edcon to
Foschini.

2020Jul0038

Roos Foods (Pty)
Ltd

The business
of 10 KFC
Franchise
Restaurants
owned and
carried on by
Van Eeden
Kitsoks (Pty)
Ltd

Restaurants
and mobile
food service
activities.

Public interest
• Moratorium on retrenchments.

Given the current economic climate as well as the anticipated impact of COVID 19 on the economy, it is anticipated that there might
be a continued decline in the number of cases notified in Q3 of the 2020/21 financial year while firms are evaluating the impact at firm
level. However, it is likely that there may be a rapid escalation in the number of cases going into Q3 and Q4 of the financial year, largely
business rescue transactions and firm facing financial difficulties. As such, it is important that the division plan for this eventuality meticulously. Resources seconded elsewhere may have to be recalled and/or request additional resources from other divisions.

Source: M&A database
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FEDSAS ONLINE 86 OF 2020:
Q & A SESSION WITH THE
COMMISSION ON SCHOOL
UNIFORM PROCUREMENT

By Karabo Motaung

O

n 22 October 2020, the Competition Commission
participated in a Q & A Webinar organised by
the Federation of Governing Bodies of South
Africa (“FEDSAS”). FEDAS is non-profit voluntary
organisations representing School Governing Bodies across
the country. They organise, mobilise and provide their members
with a range of services including advocacy, school best
practice, professional development and other services. The
relationship between the Competition Commission and FEDSAS
began in 2018 when the two parties concluded a Memorandum
of Understanding (“MOU”) following the Competition
Commission’s investigations into anti-competitive practices in
the procurement of school uniform.
The Q & A Webinar focused on preferential procurement by
schools and the Competition Act. Central to the discussion was
the following.

01

WHY IS COMPETITION BETWEEN
SUPPLIERS OF SCHOOL UNIFORM
IMPORTANT?

Competition between manufactures and/or suppliers of school
uniform benefits consumers through lower prices. In the presence
of competition, firms understand that in order to gain a higher
market share, they need to offer better prices. Competition
also benefits consumers by giving them more choices. In a
competitive market, firms will try to make their products different
from the rest. This results in greater choice – so consumers can
select the product that offers the right balance between price
and quality. Competition also encourages firms to improve
the quality of their goods and services in order to attract more
customers and expand their market share. To deliver this choice
and to produce better products, firms need to be innovative in
their product concepts, design, production techniques, services
etc. All these are beneficial to the consumer. Competition is also
good for the market and the economy. In a competitive market,
prices are pushed down making goods and services more
affordable to more people. When more people can afford to buy
products, it encourages businesses to produce more in order to
meet the growing demand. Competition allows new businesses
to enter the market and enables existing smaller firms to expand
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uniform supplier contracted to the
school. Parents raised concerns that the
prescription by schools deprived them of
the opportunity to shop around for better
prices. The Commission also received
complaints from other smaller school
uniform suppliers who alleged that the
larger suppliers enter into long-term
exclusive agreements with schools and
which prevent schools from sourcing from
alternative suppliers. The small suppliers
raised concerns that they are not able to
enter or expand in the market because
they are locked out from customers.

04
thus positively contributing to the growth of the economy by
creating, amongst other things, jobs and increasing consumer
choice and access.

WHAT ARE THE PRESCRIPTS OR
PROHIBITIONS OF THE COMPETITION
ACT THAT SCHOOLS NEED TO TAKE
INTO ACCOUNT WHEN DECIDING ON
OR CONCLUDING AN AGREEMENT WITH A
SERVICE PROVIDER OR SUPPLIER?

02

The Competition Act, 89 of 1998 (as amended) (“the Act”)
prohibits behaviour by firms that harms competition, for
instance:
i.
Section 5(1) which prohibits firms from entering into
vertical “exclusive” agreements which prevent or restrict
competition;
ii. Section 8(a) which prohibits dominant firms from abusing
their dominance by charging excessive prices, and
iii. Section 8(c) which prohibits dominant firms from excluding
its non-dominant rivals from participating in the market.

WHAT ARE THE MOST COMMON
COMPLAINTS RECEIVED BY THE
COMMISSION REGARDING SCHOOLS
AND COMPETITION AND WHO ARE
THE COMPLAINANTS?

03

Complaints from parents related to the excessive prices of
school uniform which was available only from a single school

WHAT IS
CONSIDERED AN
EXCLUSIVE
AGREEMENT?

An agreement between two or more
parties to purchase goods exclusively
from the specified seller in the agreement”
that dictates that a particular seller is
the exclusive supplier of such goods to
buyer.

05

DO EXCLUSIVE
AGREEMENTS POSE
ANY RISKS TO
COMPETITION?

By ensuring that ….
School uniform (including sport) items
are as generic as possible and obtainable
from many suppliers (i.e. reducing the
number of unique school uniform items
to for example only the school blazer,
school tie and school cap);
i.
More than one supplier, distributor
or retailer of school uniform items
is appointed unless it can be
demonstrated that it is not reasonably
possible to accommodate more than
one supplier, distributor or retailer;
ii. School
uniform
suppliers
are
appointed through a competitive
bidding process. This will ensure
that the school is able to negotiate
better prices. The bidding process
and outcome are as transparent
as possible and information must
be made available to parents upon
request.
iii. Any contract entered into is limited
to a duration of not more than [35] years and that at the end of the
contract period, a new competitive
bidding process must be embarked
upon. Keep parents informed about
the content of any such agreement
and allow parents to openly engage
with the school on such matters.
iv. Contracts or agreements with
suppliers must stipulate that any

increases in prices of the school
uniform items must first be approved
by the respective school and must be
fully motivated and explained based
on the proven increase in the costs
of manufacturing or distributing or
selling the affected school uniform
items. School must publish and/or
communicate such price increases
and the reasons to the parents of
students attending the school; and
While the Commission’s intervention has
been predominantly on the procurement
of school uniform, there have also been
a number of complaints related to the
procurement of other learning-related
goods and services. During theCOVID-19
pandemic, the Commission received
complaints against schools whichrelated
to requirements by schools for learners to
wear school-branded or brand-specific
COVID-19-related items - including facemasks, hand sanitizers, technological
gadgets for e-learning purposes and
other items. The implications of these
requirements on consumers are no
different. The Competition Commission
urges schools to apply the same procompetitive principles to the procurement
of all other learning-related goods such
as textbooks, stationary etc. and services
such as school catering services,
cleaning services, transport services etc.

Exclusive long-term supply agreements
(or understandings) between schools
and school uniform manufacturers or
suppliers results in the foreclosure of
potential school uniform suppliers as
they are not able to enter the market
and provide uniform items in competition
to the exclusive supplier. Exclusive
agreements deprive consumers of choice
and result in high prices.

HOW CAN SCHOOLS
ENSURE THAT THEIR
PROCUREMENT
PRACTICES ARE
PRO-COMPETITIVE AND THAT
THEY COMPLY WITH THE
COMPETITION ACT AND THE
SCHOOL UNIFORM
GUIDELINES?

06
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INTERNATIONAL
RELATIONS
REPORT

BRICS Working Group on cartels led
by Brazil CADE.

The following concept note and draft
waivers were discussed during the BRICS
Heads meeting.
• Concept of creating a BRICS Working
group to develop competition in
commodity markets using the
organized (exchange) trade tool
• Interim results of the work of the
BRICS Ad-hoc Working Group on
drafting the text of the Draft Model
Recommendations on the application
of a waiver of confidentiality in
the process of considering global
mergers and acquisitions by the
BRICS member states

International
Competition
Network

INTERNATIONAL NEWS
interaction between the competition authorities of the countries
the state of competition of which may be affected by the M&A.

BRICS ad-hoc Working Group

The objective of such cooperation by competition authorities was
therefore to obtain uniform and (or) non-contradictory results in
the consideration of the M&A in various jurisdictions, taking into
account the interests of the member states. The objective also
extends to developing a unified practice of using this mechanism
by the competition authorities of the BRICS member states when
interacting with the with each other, and the parties to the M&A
processes.
2.

BRICS Heads of Authorities

The Heads of Authorities meeting took place virtually on12
November 2020. The aim of the meeting was to elaborate and
provide an update on the work progress of the Working Groups.
Russia FAS is currently the Chair for 2020 and the meeting was
led by Andrey Tsarikovskiy, Stats-Secretary, Deputy Head, FAS
Russia who opened the meeting by touching on the progressive
development of cooperation between the BRICS Competition
Authorities and the existing formats of joint work. The Working
Groups which were discussed include:

•
On 29 September 2020, BRICS Working Group on Model
Recommendation on Merger Waivers held their first meeting to
discuss the Draft Model on Mergers Waivers. The international
practice of merger control shows growth in the number of
cross-border transactions, i.e. performed by global companies
(groups of individuals). As a a result such merger transactions
have affected or may affect the state of competition in several
jurisdictions at once. In this regard, in order to increase the
efficiency of the process of considering applications and reducing
the costs of their consideration, it seems advisable to expand
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3.

BRICS Automotive Working Group

On 05 – 06 November 2020 the working
group held the BRICS Virtual Workshop
on Competition Issues in Automotive
Markets, in which the CCSA team
participated. The aim of the meeting
was to discuss the Competition Issues
in Automotive Markets of BRICS
Countries and to deliberate on the
BRICS Automobile Report and a way
forward. The internal team that worked
on the presentation include Thembekile
Tshabalala, Derrick Bowles, Sthabiso
Mkhwanazi and Themba Mahlangu.

4. ICN

By Precious Mathibe and Mapato Ramokgopa

1.

The Prospects for cooperation between
the BRICS Competition Authorities and
the BRICS International Competition Law
and Policy Center were discussed. CCSA
expressed its support for the establishment
of the BRICS International Competition
Law and Policy Center, in particular the
intended objective of providing member
states with opportunities for development
and capacity building in Competition Law.
Lastly, China SAMR provided the meeting
with updates on the preparations of
the VII BRICS Competition Conference
to be held in October 2021 in China.
Preparations are underway and will be
keeping the BRICS counterparts updated
regularly.

•
•
•

BRICS Working Groups for the research of competition
issues in the digital markets which is co-Chaired by Brazil
and Russia.
BRICS Working Groups for the research of competition
issues in the automotive markets co – Chaired by India and
South Africa.
The BRICS Working Group for the research of competition
issues in the food market was launched in 2016 in
accordance with the BRICS MOU on cooperation and was
chaired by South Africa.
BRICS Working Groups for the research of competition
issues in the pharmaceutical markets Co-Chaired by Russia
and China

CCSA participated in the following webinars during period under review:
1.
2.
3.
4.
5.
6.
7.
8.

ICN Cartel Working Group webinar held on 06 October 2020
ICN Agency effectiveness webinar held on 13 October 2020
ICN Annual Conference: Fall Webinar Series – ICN CAP held on 20 October 2020
ICN UCWG webinar on the “Report on the Results of the ICN Survey on Dominance/Substantial Market Power in Digital Markets“ on 27 October 2020
ICN Steering Group conference call – October 28, 2020
ICN ITOD meeting WAS HELD ON 29 October 2020
ICN MWG – Webinar on Sound Decision Making was held on 03 November 2020
ICN CWG teleconference was held on 11 November 2020

5. UNCTAD IGE Conference
The Eighth United Nations Conference Intergovernmental Group of Experts on
E-commerce and the Digital Economy took place from 14 – 16 October 2020. The
sessions covered the following:
Session 1: Value creation in the digital economy
Session 2: Implications for countries at varying levels of readiness
Session 3: Opportunities and challenges for value creation that developing countries
face when dealing with global digital platforms
Session 4: The role of national policies in creating and capturing more value
Session 5: The role of international policymaking and cooperation in promoting a more
inclusive digital economy
From 19 – 23 October 2020, Deputy Commissioner Hardin Ratshisusu participated at the
eighth United Nations Conference to Review all Aspects of the Set of Multilaterally Agreed
Equitable Principles and Rules for the Control of Restrictive Business Practices which was
held in Geneva, Switzerland. Deputy Commissioner was a speaker in the session on the
Combatting cross-border cartels of which was held on 22 October 2020, which led to the
establishment of a Working Group on Cross-Border Cartels to report to the nineteenth
session of Intergovernmental Group of Experts on Competition Law and Policy.
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6. OECD

Using market studies to tackle emerging competition issues.
The session will focus on how best to use and adjust the current
competition policy framework and tools to deliver benefits to
society in a changing world continues to evolve as competition
authorities gain experience in both antitrust and merger cases in
various industries.

This session will discuss the key questions facing competition
authorities when considering market studies and emerging
The Competition Committee meetings are scheduled
to
take
competition issues:
AFRICAN COMPETITION
FORUM
place from 30 November 2020 – 3 December 2020. CCSA
FORUM
LAofCONCURRENCE
• WhatDE
type
emerging competition issues are competition
has made a written submission on Potential Competition.
TheAFRICAIN
authorities
currently
Competition meetings are then followed by the Global
Forum
ACF BIENNIAL CONFERENCE facing?
• What role can the market study tool play to address them?
on Competition Forum is scheduled to take place from 07 – 10
• What are the strategic consideration?
December 2020. CCSA will be participating in the session for:
DATE:
02 OCTOBER 2020

REGIONAL NEWS

TIME:
09H30 – 13H30

PLATFORM:
VIRTUAL – MS TEAMS

TOPIC AND PRESENTERS

09h30 – 09h40

Welcome and opening thoughts
Speaker: Mr Tembinkosi Bonakele, ACF Chairperson: Competition Commission SA

09h40 – 10h00

Keynote address: Dr. Mor Bakhoum,
Assistant Professor, Université Virtuelle du Sénégal (UVS), Dakar, Senegal

3. SADC 54th Trade Negotiating Forum

The Restrictive Business Practices workshop was hosted by
COMESA on 08 October 2020 only for case handlers. (Check
agenda on what it spoke to). South Africa was represented by Mr
Makgale Mohlala from the Cartels division. The following topics
were discussed;

The SADC Secretariat hosted the 54th Trade Negotiating Forum
which took place on 27 October 2020. The aim of the meeting
was to provide an update on the following clusters:

•

DRAFT PROGRAMME
TIME

2. COMESA Virtual Workshop

•
•
•

Affiliated research Fellow, Max Planck Institute for Innovation and Competition, Munich
Germany

Market Definition and evidence gathering for digital cartel
investigations
Conducting dawn raids on multiple premises: gathering
physical evidence
Forensic dawn raids: gathering and handling electronic
evidence
The interface between cartel investigations and criminal
prosecutions

SUGGESTED TOPICS:
1. Overarching thoughts on how competition policy and competition agencies can
promote the healing and sustained prosperity of economies harmed by the pandemic.
2. Overarching topic related to all the suggested topics in the agenda
10h00 – 11h00

Discussant: Ms Elizabeth Gachuiri, UNCTAD
PANELLISTS:
Jamie Macleod, African Trade Policy Centre, UN Economic Commission for Africa (UNECA)
Sudesh Puran, Competition Commission of Mauritius
Hardin Ratshisusu, Competition Commission SA
George Lipilime, COMESA

1. ACF Biennial Conference
On 02 October 2020, the ACF Biennial
Conference was held virtually and led by
Commissioner Tembinkosi Bonakele. The
keynote address was provided by Dr Mor
Bakhoum who spoke on overarching thoughts
on how competition policy and competition
agencies can promote the healing and
sustained prosperity of economies harmed by
the pandemic.
The Conference had the following sessions

11h00 – 11h10

Book Launch “Fighting Cross-Border Cartels The Perspective of the Young and Small
Competition Authorities” (Hart Publishing, 2020). By Dr. Pierre Horna, Legal Affairs
Officer at UNCTAD

11h30 – 12h30
11h10 – 11h30

SECOND SESSION
BREAK

11h30 – 12h30

TIME

Maintaining agency effectiveness post COVID19
SECOND SESSION
How should competition agencies address budget cuts, challenges brought by remote
working and social distancing, changing priorities, and resuming work on normal
Maintaining agency effectiveness post COVID19
competition matters?
How should competition agencies address budget cuts, challenges brought by remote
working and social distancing, changing priorities, and resuming work on normal
TOPIC AND PRESENTERS
competition matters?

TIME

Discussant: Kesego Modongo, Botswana Competition Authority
TOPIC AND PRESENTERS

12h30 – 13h30

PANELLISTS:
Discussant: Kesego Modongo, Botswana Competition Authority
Tebelelo Pule, Botswana Competition Authority
Faith Gatwiri Marete, Competition Authority of Kenya
PANELLISTS:
Amadou Ceesay, The Gambia Competition and Consumer Protection
Tebelelo Pule, Botswana Competition Authority
Faith Gatwiri Marete, Competition Authority of Kenya
Amadou Ceesay, The Gambia Competition and Consumer Protection
THIRD SESSION

12h30 – 13h30

Competition regulation in the digital economy
THIRD SESSION
Commerce is moving online more rapidly than ever before due to the COVID19 pandemic.
Some digital giants are well poised to gain market share and cement their hold on markets
Competition regulation in the digital economy
in a post-COVID world. How can competition enforcement promote much needed small
Commerce is moving online more rapidly than ever before due to the COVID19 pandemic.
business development in developing countries without harming innovation in this area?
Some digital giants are well poised to gain market share and cement their hold on markets
in a post-COVID world. How can competition enforcement promote much needed small
Discussant: Paulo Burnier, OECD
business development in developing countries without harming innovation in this area?
PANELLISTS:
Discussant: Paulo Burnier, OECD
James Hodge, Competition Commission SA
Adano Wario Roba, Competition Authority of Kenya
PANELLISTS:
BRICS Network: Rakesh Bhanot, Advisor Competition Commission of India
James Hodge, Competition Commission SA
Adano Wario Roba, Competition Authority of Kenya
BRICS Network: Rakesh Bhanot, Advisor Competition Commission of India
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Trade Liberalisation
Elimination of non-tariff barriers
Development of SADC Regional
Framework and Model Law

4.

Exchanged MOU with Mozambique

Competition

Policy

On 27 October 2020, CCSA submitted a draft technical MOU on
Cooperation in the field of Competition Law and Policy to DTIC
to update the currently signed DTIC Economic Memorandum of
Understanding.

UPCOMING INTERNATIONAL RELATIONS ENGAGEMENTS

FIRST SESSION
Regional integration: Advancing the AfCFTA protocol

ACF

•
•
•

Date

Place

Event

Notes

Participants if known

24 November 2020

Virtual

AfCFTA webinar

AfCFTA: COVID-19 as a
Catalyst for Accelerating
Trade and Investments in
Africa”
•
R ole and place of
competition policy
in developing trade
and strengthening
the business climate,
in regional member
countries, in the context
of the international crisis
caused by Covid- 19

TBC

30 November –
04 December 2020

Paris, France

OECD

Global Forum and WP 2& 3
meetings

TBC

1

CCSA confirmed
participation:
•
•
•

Global market studies
Potential Competition
roundtable
Sustainability roundtable

ACF Side-line training
05 December 2020

Global

World Competition
Day

Circulation of banner

Communications

7 – 11 June 2021

Paris, France

OECD

WPS2&WP3 Competition
Meetings

TBC

November 2021

China

BRICS Competition
Conference

BRICS Workplan
presentations

TBC
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conditionally approve the merger, regarded
as intermediate in threshold in line with
14(1)(b)(ii), and there was no obligation
from their side to make a referral to the
Competition Tribunal, hereinafter referred
to as (“Tribunal”), for adjudication.

OPINION

Still not happy with this outcome I then
decided to approach the Tribunal, in terms
of section 16(1)(b) of the Act, to appeal
against the Commission’s approval
of this merger and reiterated both the
competition and public interest concerns
as grounds for appeal.
In my submission to the Tribunal, I pointed
out that the merged entity will have
the biggest market share in what I’ve
described as the frozen potato market
and argued that the Commission has
erred in defining the market too broadly.
The fear on job losses was based on the
fact that few months earlier, in another
transaction in which McCain acquired
frozen vegetables business of Irvin &
Johnson, hereinafter referred to as “I&J”,
the former, as an acquiring firm, was in the
process of retrenching about 33% of staff
in the operations that used to be owned
by the latter (I&J) in just about five months
after acquisition.

By Katishi Masemola

Katishi Masemola is a trade unionist
and freelance consultant. He writes in
his personal capacity.

I

n a nutshell, the story is about a merger
transaction that started in December
2000 when a merger notification was
filed, considered and approved in early
March 2001 and, later in March 2001, an
appeal was lodged and heard in April of
the same year.
All these in about two years of the
enactment of comprehensively amended
and far-reaching Competition Act (no: 89 of
1998), hereinafter referred to as “the Act”,
considered by many to be the meaningful
beginning of an “overarching architecture”
of the competition policy in South Africa.
As an “Actor” in this story at the time, I held a
position of a National Bargaining Secretary
with the Food and Allied Workers Union
(FAWU) and, having served FAWU as its
Economics Coordinator between July 1997
and December 1999, I was “oozing” with
confidence when I made the submission to
the Competition Commission, hereinafter
referred to as the (“Commission”), in
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opposing or calling for the prohibition of the
proposed merger between McCains Foods,
hereinafter referred to as (“McCains”), and
Heinz Frozen Food, hereinafter referred to
as (“Heinz”).
I was a “beneficiary” of a two-day
workshop by the Commission, presumably
its advocacy unit, held sometimes in 2000
and conducted for representatives from the
Labour Union movement. This workshop
was attended by colleagues from some
affiliated unions to COSATU and those
coming from the other two federations (i.e.
NACTU and FEDUSA). That was where
and when my interest in matters before
competition authorities was first triggered.
As per the provisions of the Act on
notifications of merger transactions to
the competition authorities and also to
labour unions represented and/or workers
employed in the merging companies,
section 13A(2)(a), FAWU was duly notified
by Heinz on this proposed transaction.
After few days I filed a CC 5(1) form to
confirm and entrench our (FAWU’s) right
in making submission to the Commission
and in participating in its proceedings.

My submission called for the prohibition
of the McCains’ takeover of Heinz on the
grounds of both job losses (public interests)
concerns and competition concerns.
The right for labour unions to be notified
and to have locus-standi as participants
or intervenors in merger transactions
was a brilliant work of Mr Ebrahim Patel,
incidentally the current Minister of Trade,
Industry and Competition (“TIC”), when
he was a leader and representative of the
labour movement.
This locus standi was secured during
the negotiations on the Competition Bill
that was before the National Economic
Development and Labour “Advisory”
Council (Nedlac): a multipartite forum
where representatives from government,
labour, business and civil society negotiate
on draft laws and policies before getting
finalized by cabinet and/or parliament.
In this two-fold submission: on the
competition concerns, I’ve argued that
the transaction will lead to lessened
competition as there will be increased
market share by the merged entity and,
on public interest concerns, I’ve argued

In my submission to the Tribunal, I pointed out
that the merged entity will have the biggest market
share in what I’ve described as the frozen potato
market and argued that the Commission has erred
in defining the market too broadly. The fear on job
losses was based on the fact that few months
earlier, in another transaction in which McCain
acquired frozen vegetables business of Irvin &
Johnson, hereinafter referred to as “I&J”, the
former, as an acquiring firm, was in the process of
retrenching about 33% of staff in the operations
that used to be owned by the latter (I&J) in just
about five months after acquisition.
that there will be job losses as a result
of the merger. What was not clear to
me then was whether or not the unions
had “jurisdiction”, or the right, to raise
competition concerns, but certainly had
the right to raise job losses as concerns
in mergers. Nevertheless, I proceeded to

raise those competition concerns.
The Commission; after evaluating the
filed merger documents from the merging
parties, and presumably our written
submission, and after making its own
investigations; arrived at a decision to

However, in articulating these concerns,
my few-pages long submission did not
contain typical economic analysis and was
not anchored in theories or concepts from
industrial organization or microeconomics,
such as degree of substitutability of/
between close products and demand
elasticities to price movements, when
arguing for a narrower market definition.
The Tribunal, after conducting the
hearing on this matter; of FAWU (as
the Applicant) versus the Commission
(1st Respondent) and merging parties
(McCains as 2nd Respondent and Heinz
as 3rd Respondent); decided to approve
the transaction on condition that there
should not be job losses for eighteen
(18) months as a result of this merger
other than the seven (7) jobs identified by
merging parties.
The rationale was that the employment
cost of prohibiting the merger was higher
than the employment cost of approving
the merger. However, the Tribunal noted
that McCains was not candid with the
Commission in terms of 12A(3)(b), or
disclosing possible or planned job losses,
in the earlier transaction with I&J, and
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that the Commission had recourse to can
revoke the merger in terms of 15(1).
This is after the Tribunal made assessment
of the arguments on competition concerns
and having concluded that the market
is broader than the frozen potatoes and
includes the fresh cuts potatoes and table
potatoes (both washed and unwashed)
given the high degree switch-over
between these three product categories
by customers at fast-foods or quickservice outlets and there were low barriers
of entry into the market, especially of the
latter two categories.
With this broadly defined market the
merging parties would only have 11.11%
market share whilst with the FAWU’s
argued/defined market definition the
merging parties would enjoy 75% market
share, a fact corroborated by evidence
from minutes of board meetings of one
or both merging parties even suggesting
about 85% market share.
Whilst appealing this Tribunal Order to
the Competition Appeal Court, hereinafter
referred to as (“CAC”), was an option, I
became reluctant to explore this route
due to possible cost orders that goes
with matters before both the Tribunal and
CAC. Additionally, this was a new area for
the unions and certainly for my colleagues
at FAWU and the cost order was not going
to be easily understood and appreciated.
Twenty years later, knowing what I now
know and wish I had known then, there
are few lessons I wish to share with the
labour unions, competition authorities and
lawmakers.
One, the high bills for lawyers and
economists as well as possible cost
orders have become prohibitive for unions
to participate in as many matters before
the authorities at a level of the Tribunal
and CAC noting that they may not have
budgets allocated to those matters, even
if they have budgeted legal expenditure
line item, which is mainly on labour law
matters.
For instance, I have only picked up that
there could have been cost order against
FAWU but luckily Mr David Lewis, the
then Tribunal Chairperson, ruled that
parties will take care of their own costs.
Fortunately for me, I was representing
FAWU and there were no legal fees to pay
hired lawyers and economists.
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I am aware that in this intervening twentyyear period (2000 till 2020) several
unions, including FAWU, have taken
matters to both the Tribunal and CAC
but many merger transactions have gone
unchallenged or uncontested by the
unions.
Two, the authorities or the legislature
need to clarify if the role of unions is
only restricted to public interest areas,
especially on job losses, in merger
transactions/proceedings or is this
participation “extendable” to competition
concerns as raised twenty years ago by

While it is argued by some commentators
that workers employed at companies
engaged in price-fixing, or ither cartel
conduct, would benefit from some
degree of job security and/or relatively
better wages, unions may wish to bring
these kinds of restrictive practices before
authorities. Also unions on behalf of
those workers employed in companies
experiencing
anticompetitive
effects
from the abuse by a dominant company
may wish to bring this to the attention of
authorities if wages are under strain or
jobs are at stake as a result.

While it is argued by some commentators that
workers employed at companies engaged in
price-fixing, or ither cartel conduct, would benefit
from some degree of job security and/or relatively
better wages, unions may wish to bring these
kinds of restrictive practices before authorities.
Also unions on behalf of those workers employed
in companies experiencing anticompetitive effects
from the abuse by a dominant company may wish
to bring this to the attention of authorities if wages
are under strain or jobs are at stake as a result.
FAWU in this McCain/Heinz transaction
and considered by authorities. Whilst at it,
the advocacy unit of the Commission may
wish to be deliberate in expressing rights
of unions in this regard.
It may well be that unions wish to spend
more resources, or somewhat be assisted
with those, so as to enlist services of
competition lawyers and economists
to advise them and assist in ventilating
and elaborating on these competition
concerns in merger transactions.
Three, and related to the above, unions
may have interest in raising other
complaints, such as restrictive practices
and/or prohibited conduct in terms of
section 48B(2)(a), yet it is not clear if they
could bring these to the attention of the
Commission as complainants, outside
of the “whistle-blower” cover, and to
intervene at the Tribunal proceedings as
well as to appeal to CAC in the same way
they could in mergers.

16 Days of Activism for No
Violence Against Women
and Children 2020
#16Days2020

Fourthly, without material commercial
interests, can unions be allowed the same
locus standi as parties that may initiate
complaints in terms of section 49B(2)(a)
or be applicants for interim relief in terms
of section 49C(1) claimants in damages
should they be able to prove harm and
other tests.
Knowing what I now know, it is my take
that we need to begin some discourse;
be it at commission’s meeting with
stakeholders, competition conferences,
Nedlac or elsewhere; on these few points.
If this, ultimately, means amendments to
the Competition Act or related regulations
or creation of additional Commission’s
guidelines then these would be worth the
effort.
Twenty years later, I believe that the role
of unions in competition matters beyond
market enquiries and public interest
concerns is critical and this expanded role
for unions may prove a value-add in the
enforcement of competition policy in SA.

regulating through a growing, deconcentrated and inclusive economy
www.compcom.co.za
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THE COMPETITION COMMISSION CAN BE

CONTACTED

AT ANY OF THE FOLLOWING:

Telephone Number:
+27 (012) 394-3200
+27 (012) 394-3320
WhatsApp / SMS Line:
+27 (0) 84 743 0000
Email Address:
ccsa@compcom.co.za
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Physical address:
The DTI Campus, Mulayo (Block C),
77 Meintjies Street,
Sunnyside, Pretoria
Postal address:
Private Bag x23,
Lynwood Ridge,
0040

