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T
he Commission won its Covid 
19 related case it referred to the 
Tribunal following the declaration 
of the National State of Disaster 

by President Cyril Ramaphosa and the 
promulgation of a number of regulations 
to help contain Covid 19.

This case against Babelegi Workwear 
Overall Manufacturers & Industrial 
Supplies CC (Babelegi) for excessive 
pricing and for price gouging of facial 
masks became the first contested matter 
on Covid 19 cases.  

In April this year, the Commission moved 
swiftly against companies accused 
of inflating prices of essential goods 
following the advent of the COVID-19 and 
referred its first case to the Competition 
Tribunal for prosecution. This is after the 
Minister of Trade and Industry also issued 
regulations aimed protecting consumers 
from exploitation.

This first case was filed by complainants 
with the Commission on 24 March 2020, 
referred to the Tribunal on 9 April 2020, 
the Tribunal set it down for hearing on 24 
April 2020. The Commission was been 
inundated with hundreds of complaints 
from consumers about prices of certain 
essential goods and other basic food 
items that have suddenly sky rocketed.  
 
The Commission investigated the 
complaints and found that during the 
period 31 January 2020 to 5 March 2020, 
Babelegi increased its prices of facial 
masks from R41 per box up to the highest 
price of R500 per box, earning during this 
period mark-ups in excess of 500%.  

The Commission further found that 
Babelegi’s prices for facial masks 
increased by at least 888% when 

comparing the prices charged on 9 
December 2019 to the prices charged on 
5 March 2020. Mark ups (and not prices) 
significantly dropped after 18 March 2020, 
allegedly after the supplier increased input 
prices. The supplier is now also under 
investigation for excessive pricing. 

Facial masks fall under the category 
of ‘medical and hygiene supplies’ and 
have been identified as essential goods 
for the prevention and escalation of the 
COVID-19 pandemic.  

Other matters that have been concluded, 
but are yet to be referred to the Tribunal 
include the following:
• An investigation of a hardware that 

allegedly increased the price of 
surgical gloves over a period of a 
week from R99.99 to R170, with no 
cost increase justifications. 

• A pharmacy that earned more than 
300% mark-up on face masks and 
hand sanitiser.

• A wholesaler of chicken that increased 
mark ups for chicken pieces by 
up to 50%, with no cost increase 
justifications.

• A supplier of face masks that earned 
over 665% mark-ups.

Tembinkosi Bonakele, Commissioner of 
the Competition Commission said “The 
Commission has now gone past the stage 
of moral suasion and appeals to patriotism 
to stop abuse of market power by those 
seeking to exploit consumers at the worst 
possible time – the law must take its course 
-  we will see a wave of prosecution of firms 
in the next coming days.  

The Tribunal said from an economics 
perspective, conditions for exploitation 
of the crisis situation and market power 
existed from the end of January 2020 

due to the Covid-19 health crisis: “As is 
clear from its pricing conduct, Babelegi 
exploited this crisis situation, when it 
successively and massively increases 
both its prices and mark-ups for masks 
during the complaint period…”

Based on the evidence of its own 
conduct, and considering the context 
of Covid-19, the Tribunal found that “… 
one can reasonably infer that Babelegi 
had market power during the Complaint 
Period since it behaved to an appreciable 
extent independently of its competitors, 
customers or suppliers. Babelegi is 
therefore a dominant firm during the 
Complaint Period in terms of section 7(c) 
of the Act.”

 Further, the Tribunal concluded that the 
Commission established a prima facie 
case of an abuse of dominance because 
Babelegi charged excessive prices for 
FFP1 masks during the complaint period 
in breach of section 8(1)(a) of the Act.

The Tribunal found Babelegi’s price 
increases and mark-ups were 
unreasonable in that they “… bear no 
reasonable relation to the prices charged 
and mark-ups prior the Complaint 
Period as the appropriate and sensible 
benchmark of what competitive prices 
and mark-ups would be under conditions 
of normal and effective competition”.

The Tribunal also found that Babelegi’s 
prices were of an exploitative nature: 
“Babelegi knew full well that there was a 
significant increase in demand for masks 
… and took advantage of customers 
and consumers amid the international 
Covid-19 health crisis. This leads us to 
conclude that Babelegi’s prices charged 
during the Complaint Period were to the 
detriment of consumers and customers”.

FACE MASKS SUPPLIER FOUND 
GUILTY EXCESSIVE PRICING

Sipho Ngwema
Head of 
Communication
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I
n the last edition of Competition 
News the Commission reflected on 
the significance of the year 2019 
which marked 20 years of competition 

enforcement in South Africa. The 
Commission set out its agenda for the 
future in continuing to carry out its mandate. 
However, on 30 January 2020 the World 
Health Organisation declared the outbreak 
of what was later known as COVID-19, as 
a Public Health Emergency of International 
Concern. This precipitated an extraordinary 
response across the globe with no country 
spared. Travel and movement were 
restricted or outright banned as most 
countries initiated lockdowns and curfews 
in order to halt the spread of the virus. This 
meant that industry and commerce were 
severely restricted or ground to complete 
halt, with only essential busines, such as 
the provision of healthcare and the retail 
of food, left running. This caused havoc 
across global supply chains which had a 
domino effect on regional and domestic 
supply chains. Moreover, immense 

pressure was placed on essential items 
required in the fight against COVID-19 
such as personal protective equipment 
i.e. surgical masks, gowns, gloves and 
ICU ventilators as all customers across 
the world, governmental, corporate and 
household, sought to outbid each other for 
supply due to the unprecedented demand 
surge.

Competition authorities stood at the 
ready as it became clear that this level 
of disruption to commerce will require a 
response that would warrant governments 
intervening in the public interest and 
effectively carve out the application of 
competition laws and regulations during 
this period. Conversely, most competition 
authorities were acutely aware that those 
firms left to operate during this fight against 
COVID-19 may likely take advantage 
of the economic power conferred upon 
them by these extraordinary times and 
engage in anticompetitive conduct to the 
detriment of consumers.

In South Africa, the government 
declared the COVID-19 pandemic a 
national disaster in terms of the Disaster 
Management Act on 15 March 2020. 
Consequently on 19 March 2020, the 
Minister of Trade and Industry published 
the Consumer and Customer Protection 
Regulations and National Disaster 
Management Regulations and Direction 
which dealt primarily with the assessment 
of excessive pricing cases during the 
national disaster period, responding to 
the impact of panic buying which led to 
increased demand and corresponding 
rise in prices for mainly basic food and 
consumer items, medical and hygiene 
supplies and other emergency products 
and services. In recognising the other side 
of the coin, the Minister also published 
exemption regulations for restrictive 
horizontal and vertical agreements in 
key sectors, namely healthcare and 
banking sectors, retail property and hotel 
industries and the liquid fuels wholesalers’ 
association. The Commission also put 
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O
n 15 March 2020, President 
Cyril Ramophosa announced 
a State of National Disaster 
as a result of the COVID-19 

pandemic. The declaration precipitated 
special circumstances that warrant 
immediate action beyond what is provided 
for in existing South African legislation, to 
prevent and contain the threat of the virus to 
our healthcare system, economy and most 
importantly, the people within our shores. 

The Minister of Trade, Industry and 
Competition on 19 March 2020 introduced 
new regulations, which together with 
existing competition regulations on 
excessive pricing, deal with pricing and 
supply matters during the national disaster. 
The regulations do not prevent market 
players from implementing necessary 
price adjustments, but their objective is to 
prevent unjustified price hikes. 

The promulgation of these regulations 
was following the COVID-19 outbreak, as 
retailers and pharmaceutical companies 
experienced a surge in the demand for 
certain products due to ‘panic buying’. 
While it is documented in economic 
theory that high demand leads to price 
increases, this was exacerbated during 

this period when fears for the rapid 
spread of a virus sent consumers into 
panic mode. Given the inelastic demand 
for basic food products, and essential 
hygiene and medical items, consumers 
ended up purchasing these products and 
items at very high prices. 

The Competition Commission (Commission) 
has therefore been confronted with a large 
pool of complaints in access of 1500, since 
the declaration of the national disaster. 
These complaints concern allegations that 
retailers, traders, suppliers and pharmacies 
charging excessive prices for COVID-19-
related products, including masks and 
sanitisers, personal protective equipment 
(PPE) and other essential goods and basic 
food items. 

The initial 21-day lockdown period, which 
began on Thursday, 26 March 2020 and 
ended on 16 April 2020 had an impact 
on the operations the Commission. It 
required the Commission to refocus its 
resources on complaints filed concerning 
COVID-19 and other urgent matters over 
the 21 days. The Commission thus scaled 
down its operations to prioritise the rise 
in COVID-19 related complaints. This 
meant that firms were discouraged from 
submitting merger notifications (except 
those involving failing firms), lodging 
abuse of dominance or any other anti-
competitive complaints not linked to 
the conduct involving the emergency 
regulations and measures put in place by 
the government in response to COVID-19. 

INTERVENTIONS 
DURING THE 
COVID-19 PERIOD

The Minister of Trade, Industry and Competition 
on 19 March 2020 introduced new regulations, 
which together with existing competition 
regulations on excessive pricing, deal with 
pricing and supply matters during the national 
disaster. 

By Sipho Mtombeni and Tankiso Thibane

together an internal and dedicated team 
to assess complaints it anticipated would 
flood in. These responses were mirrored 
by other competition authorities across 
the globe. The competition authorities 
of Australia, Canada, China, European 
Commission, Iceland, New Zealand, 
Norway, South Africa, United Kingdom and 
the United States of America all initiated 
various forms of exemptions for some 
cooperation agreements. The competition 
authorities of Russia Federation, Portugal 
and the United Kingdom introduced some 
adjustments to public procurement. 

South Africa remained the only country 
which used competition legislation to deal 
with excessive pricing and price gouging 
during the time of COVID-19. This was 
exemplified by the successful litigation 
before the Competition Tribunal brought 
by the Commission against Babelegi for 
the excessive pricing and price gouging 
of facial masks. The Commission followed 
up this success by hosting a webinar 
on 11 June 2020 entitled “Excessive 
Pricing During Covid-19: Reflections and 

Lessons from the Commission v Babelegi 
Decision”. The webinar was hosted by 
Deputy Commissioner, Hardin Ratshisusu 
with a panel discussion comprising of 
represnetatives from the Commission 
namely Candice Slump and James Hodge, 
Pamela Mondliwa of CCRED and Nkonzo 
Hlatshwayo of Lawtons Africa. Professor 
Massimo Motta also joined the panel as 
discussant. The aim of the webinar was 
to consider key reflections and lessons 
from the reasons of the Competition 
Tribunal in the Babelegi case and attracted 
approximately 160 participants.

All the success of the Commission’s 
work is wholly owed to the hardworking 
dedicated team of employees of the 
Commission who have worked around 
the clock to produce the multitude of 
settlements and precedent-setting 
referrals to the Competition Tribunal. 
To them the Commission extends their 
greatest gratitude. With this in mind, 
we would also like to acknowledge the 
temporary secondment of Sipho Ngwema, 
the Head of Communications within the 

Commission, to the National Prosecution 
Authority. The Commission wishes him all 
the best as he continues work within the 
civil service.

As much as the Commission has had much 
to consider over the past few months 
in adjusting its internal work processes 
in response to COVID-19, a dark cloud 
also overcame the Commission. On 7 
April 2020 the Commission mourned the 
passing of Ms Neo Dikgwejane who was 
a valued member of the Commission. Her 
passing has left a cloud hanging over the 
Commission and our deepest condolences 
remain with the family.

As we head into a new and uncertain 
period, the Commission stays steadfastly 
committed to enforcing its mandate and 
remaining at the forefront of government’s 
path to recovery as we wean ourselves 
out of the COVID-19 period and begin 
rebuilding our country and economy.

COVID-19 PREVENTION
competition commission

south africa           

Wear a mask Wash your hands with 
soap thoroughly

Don’t share your food 
and utensils

Avoid touching your eyes, 
nose and mouth

See a  doctor if you are 
unwell

Cough on your elbow Keep your distance Stay home
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Settlements and penalties 

The Commission has concluded a total 
of 16 settlements through consent orders 
with parties that admitted guilt and agreed 
to pay penalties. The firms in question 
charged excessive prices for masks, 
gloves, hand sanitiser and cleaning 
detergents or a combination of these 
items. The settlements included both 
penalties and donations. A total value of 

R7 479 542,00 in penalties will be paid, 
whilst a total value of R5 534 823,74 
will be paid in donations to non-profit 
organisations across the country and the 
Solidarity Fund.

The Commission’s interventions during 
the COVID-19 period continue to 
make a significant contribution to the 

government’s response to fight the 
pandemic. The price gouging regulations 
and the possibility of sanctions have 
served as deterrence for firms in engaging 
in any form of anti-competitive behaviour, 
albeit there have been isolated cases of 
non-compliance to the regulations. 

Block exemptions

To facilitate the collaboration of essential 
service providers in a regulated manner, 
the Minister of Trade, Industry and 
Competition granted block exemptions 

for the retail property, hotel, banking and 
health sectors. The exemptions were an 
effort to mitigate the effects of the crisis 
on the economy and to combat its spread. 

These sectors were exempted from 
categories of anti-competitive agreements 
or practices as stated in Sections 4 and 5 
of the Competition Act. 

7

Box 2: Competition Commission vs Dis-Chem

On 23 April 2020, the Commission 
referred a complaint against Dis-
Chem to the Tribunal for prosecution, 
where it is alleged that a national 
wholesale distributor and retailer of 
pharmaceutical products, Dis-Chem 
engaged in excessive pricing during the 
Covid-19 period. 

This referral follows an investigation 
by the Commission which found that 
that Dis-Chem has charged excessive 
prices on essential hygienic goods 
to the detriment of consumers in 
contravention of Section 8(1)(a) of the 
Competition Act.

These essential items are surgical face 
masks blue 50PC, surgical face masks 
5PC and surgical face masks folio 
dress blue. From at least 28 March 
2020, the Commission received several 
complaints from the public against 
several retail stores owned by Dis-
Chem for engaging in excessive pricing 
of face masks, specifically dust and 
surgical masks.

Subsequently, the Commission estab-
lished that prior to the declaration of a 
national State of Disaster, Dis-Chem was 
selling the three types of masks, namely, 
surgical face masks blue 50PC, surgical 
face masks 5PC and surgical face masks 
folio dress blue at far lower prices.

Dis-Chem’s input costs with regards to 
the surgical face masks folio dress blue 
did not increase, but their gross profit 
margins increased during February to 
March 2020.

The Tribunal’s judgement on the Dis-
Chem case has not yet been released.

Source: http://www.compcom.co.za/
wp-content /up loads/2020/04/A-
NAT IONAL-PHARMACEUTICAL-
W H O L E S A L E - D I S T R I B U T O R -
AND-RETAILER-CHARGED-FOR-
INFALTING-PRICES-DURING-COVID-
19-DISASTER-.pdf 

Figure 1 below depicts complaints under investigation by product category. The top three complaints lodged with the Commission 
have related to basic food products (301), masks (186), sanitisers and wipes (130).

Box 1: Competition Commission vs Babelegi

On 09 April 2020, the Competition 
Commission (Commission) referred to 
the Competition Tribunal (Tribunal) the 
first excessive pricing complaint, in the 
context of Covid-19 against Babelegi 
Workwear and Industrial Supplies CC 
(Babelegi). 

Babelegi denied the Commission’s 
claims against it, arguing that it was not 
a dominant firm during the complaint 
period and that it anticipated its supplier 
to increase its price of masks during the 
complaint period. The Tribunal heard 
the matter on an urgent basis via video 
conferencing on 24 April 2020. 

On 1 June 2020, the Tribunal handed 
over a judgement which found Babelegi 
guilty of excessive pricing. Babelegi was 
found to have contravened section 8(1)
(a) of the Competition Act by charging 
excessive prices for face masks that it 
sold to customers between 31 January 
and 5 March 2020 (complaint period). 

The Tribunal found Babelegi’s price 
increases and mark-ups were 
unreasonable and exploitative in nature. 
Babelegi was further found to have 
exercised market power during the 
complaint period, since it behaved to an 
appreciable extent independently of its 
competitors, customers, or suppliers. 

Therefore, Babebegi was a dominant 
firm during the complaint period in 
terms of section 7(c) of the Act.

In deciding the penalty amount of R76 
040, the Tribunal considered, inter alia, 
the grave nature of the conduct and 
the excess profit or improper gains 
that Babelegi earned from its excessive 
pricing conduct.

Source: https://www.comptrib.co.za/
info- l ibrary/case-press-releases/
babelegi-guilty-of-excessive-pricing-
during-covid-19-crisis-fined-r76k 

FIGURE 1: COMPLAINTS UNDER INVESTIGATION, PER PRODUCT CATEGORY

301

To date, there are 400 on-going 
investigations by the Commission of 
which 330 have been recommended for 
non-referral (not to prosecute) and 45 are 

recommended for settlement or referral to 
the Tribunal. Two of these cases, namely, 
Babelegi and Dis-Chem were handover 
to the Tribunal for determination. The 

Tribunal has recently issued a judgement 
on the Babelegi matter. The case details of 
Babelegi and Dis-Chem, respectively are 
provided in Box 1 and Box 2 below.

TOTAL NO. OF COMPLAINTS

Basic Food Products

Toilet Paper
Gas/Ethanol
Overlaps*

Sanitizer & Wipes

Gloves
Cleaning Agents
TBD Product Category

Mask

Medicine and Vaccination
Nappies and Baby Food

130

186

13 13 13 10 7 7

66

25

*Overlap refers to where more than one relevant product category is identified. 
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T
wo sister companies who are 
on-sellers and importers of face 
masks, respectively, agreed 
to pay R1.7m for charging 

excessive prices in breach of Covid 19 
regulations. 

This is after the Commission referred to 
the Tribunal for confirmation as an order 
a consent settlement agreement with 
Sicuro Safety CC (Sicuro) and Hennox 638 
CC t/a Hennox Supplies (Hennox). The 
two were charged with the contravention 
of section 8(1)(a) the Competition Act, 
read with Regulation 4 of the Consumer 
Protection Regulations. 

This followed the Commission’s 
investigation which found that the two 
firms’ prices for the Filtering Face Piece 
1 (FFP1) mask increased astronomically 

by more than 969.07% and 956%, 
as charged by Sicuro and Hennox, 
respectively. The firms did not furnished 
the Commission with any reasonable 
explanation for such excessive price 
increases. 

The two cases followed the Commission’s 
earlier prosecutions in respect of 
excessive prices charged for face masks 
against Babelegi Workwear and Industrial 
Supplies CC (Babelegi) and Dis-Chem 
Pharmacies Ltd (Dis-Chem). In Babelegi 
a price increase of 1241% was levied, 
while in Dis-Chem the price increase for 
face masks increased by as much as 
317%. 

The Commission contended that Sicuro’s 
and Hennox’s pricing was a direct 
reaction to the COVID-19 pandemic and 

its unprecedented impact on the world in 
general and South Africa in particular. 
In order to address this concern, the 
Commission asked the Tribunal to issue 
an interdict prohibiting the firms from 
continuing with any excessive pricing 
conduct, together with such pricing order 
as may be necessary to remedy this 
conduct.

MAJOR SUPPLIERS OF 
FACE MASKS AGREE TO PAY 
R1.7M FOR EXORBITANT 
PRICE INCREASES

The Commission’s in-
vestigation found that 
the two firms’ prices for 
the Filtering Face  mask 
increased by more than 
969.07% and 956%, 

A 
distributor of face masks and 
personal protection gear, 
among others, undertook to pay               
R11 million for price inflation of 

essential hygienic items during the Covid 
19 disaster.

This is after it reached a consent agreement 
with the Commission, which was then 
confirmed as an order. In terms of the 
agreement, MATUS, a company with offices 
in Johannesburg, Cape Town and Durban 
and satellite branches in Port Elizabeth 
and Mbombela, has agreed to pay an 
administrative penalty of R5.9 million after 
it admitted to inflation of its gross profit 
margins with regards to essential hygienic 
products. 

The company will also contribute R5 million 
to the Solidarity Fund for Covid-19 to the 
Solidarity Fund of Covid 19. Further, it will, 
with immediate effect, to reduce its gross 
profit margin on dust masks to acceptable 
levels for the duration of the state of 
national disaster. 

The company undertook, for the duration 
of the state of national disaster, to ensure 
that its gross profit margins for essential 
products will not be increased above what 
was applicable on 16 February 2020, for as 
long as such products remain as essential 
in terms of the Consumer Protection 
Regulations or any subsequent amendment 
or replacement of these regulations. 

This follows an investigation conducted 
by the Commission after it obtained 
information against MATUS in relation 
to the inflated prices of dust masks 

(FFP1 and FFP2 masks). Subsequently, 
the Commission found that MATUS 
unreasonably increased the prices of dusk 
masks resulting in excessively inflated 
gross profit margins in contravention of the 
Competition Act and Regulation 4 of the 
Consumer Protection Regulations.

MATUS supplies and distributes personal 
protection equipment such as dust 
masks (including FFP1 and FFP2 masks), 
overalls, hand sanitizers, fire protective 
gear and first aid kits, among other. These 
are procured from local and overseas 
manufacturers. 

Furthermore, the Commission has 
concluded numerous consent settlements 
with small independent retailers and 
pharmacies with regards to Covid 19 
cases emanating from contraventions of 

Competition Act and Regulation 4 of the 
Consumer Protection Regulations. 

The small companies, largely pharmacies 
and hardware stores, excessively inflated 
their prices of essential hygienic products 
like sanitisers and face dust masks who 
only sold in March 2020 with excessive 
mark-ups or gross profit margins. Most of 
these shops did not sell these products 
before March this year.

These retailers, as part of the settlement, 
will reduce prices appropriate levels and 
will contribute various amounts or essential 
hygienic items, based on the merits of each 
case, to charity organisations nominated or 
approved by the Commission, including 
the Solidarity Fund for Covid-19. In some 
cases, some retailers have agreed to freeze 
price increases and/or run specials. 

FACE MASK 
DISTRIBUTOR PAYS 
R11 MILLION FOR 
INFLATING PRICES

Subsequently, the 
Commission found that 
MATUS unreasonably 
increased the prices of 
dusk masks resulting 
in excessively inflated 
gross profit margins in 
contravention of the 
Competition Act and 
Regulation 4 of the 
Consumer Protection 
Regulations.
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T
he Commission filed with the Tribunal a new charge 
sheet (referral) against twenty eight (28) banks that 
are accused of manipulating USD/ZAR currency pair 
trading in line with the Competition Appeal Court 

(CAC) ruling which ordered that a new charge sheet be filed.

The case relates to collusion to fix prices and divide markets 
in respect of the USD/ZAR currency pair, in contravention of 
section 4(1)(b)(i) and (ii) of the Competition Act.  Following its 
investigation, the Commission found that the banks directly and 
indirectly manipulated trade of the USD/ZAR currency pair in 
relation to Bids, Offers, Bid-offer spreads, the Spot Exchange 
Rate and the terms and/or margin of executing client orders 
at the FIX. The banks have also divided markets by allocating 
customers in the USD/ZAR currency pair.

This new referral follows the ruling by the CAC in February 
this year which dismissed the banks’ appeal that sought to 
obtain an order dismissing the Commission’s case against 
them. The main contention of the banks on appeal was that the 
competition authorities of South Africa do not have jurisdiction 
over their activities as they took place outside of South Africa, 
in New York City in particular. The CAC ordered, among other 
things, that the Commission must file a new referral to replace 
all the previous ones, and that the new referral must demostrate 
that the behavoiur of the banks to manipulate the USD/ZAR 
currency pair had a direct and immediate effect on the South 
African cunsumers and the economy. 

The new referral provides more details on the operations of 
the currency manipulation cartel, its effects on South Africa, 
and expands the scope of the prosecution to include five (5) 
more banks. The new banks added are the Nedbank Group 
(constituted by Nedbank Limited and Nedbank Group Limited), 
Rand Merchant Bank (constituted by RMB Holdings Limited 
and FirstRand Bank Limited) and Standard Americas Inc.  

“The banks must file their answers to these charges, which 
have now been further substantiated. These charges will not go 
away. Some of the individual traders involved in the currency 
manipulation have been dismissed, but their employers - the 
banks, are yet to be held accountable in South Africa. It is 
the responsibility of the South African authorities to get to the 
bottom of these serious allegations about the manipulation 
of our currency, wherever it occurred” says Commissioner, 
Tembinkosi Bonakele.

RAND MANIPULATION CASE 
AGAINST BANKS REFERRED TO 
TRIBUNAL FOR PROSECUTION 

The case relates to collusion to fix prices 
and divide markets in respect of the 
USD/ZAR currency pair, in contravention 
of section 4(1)(b)(i) and (ii) of the 
Competition Act.

T
he announcement of the Consumer 
and Customer Protection and National 
Disaster Management Regulations 
and Directions of 19 March 2020 

(Regulations) has necessitated cooperation 
between the Competition Commission (CCSA) 
and National Consumer Commission (NCC). The 
CCSA and the NCC collaborated efforts to focus 
their resources on complaints filed during the 
period of the national disaster. 

The CCSA and the NCC have prioritised 
all Covid-19 related cases for expedited 
investigation and referral to the Competition and 
Consumer Tribunal respectively. The complaints 
lodged relating to abuses of dominance or 
exploitative practices during Covid-19 were 
handled between the CCSA and the NCC 
through dedicated teams. The CCSA and the 
NCC streamlined their investigative work and 
established communication platforms such as a 
toll-free hotline and SMS line where the general 
public could lodge their complaints related to 
COVID-19. 

The need for consultation or collaboration 
between the competition and consumer authority 
is not unique to the Covid-19 situation, as these 
two institutions have a framework to cooperate 
in investigations or matters where there is 
concurrent jurisdiction. For example, Section 
82 of the Competition Act and Section 92 of 
the CPA makes provision for the existence of 
concurrent jurisdiction. The relationship between 
the two agencies is further strengthened by the 
memorandum of understanding (MOU) between 
the two agencies. 

The collaborative process between the CCSA 
and the NCC during the Covid-19 period has 
been vital as these agencies have different 
tools at their disposal for dealing with violations 
of their respective laws. The partnership of 
these two institutions will continue even post 
the Covid-19 pandemic as competition and 
consumer protection plays a direct and important 
role in promoting economic growth and reducing 
poverty in our country. 

COOPERATION 
WITH THE 
NATIONAL 
CONSUMER 
COMMISSION 
ON COVID 19 
INVESTIGATIONS
By Sipho Mtombeni and Tankiso Thibane

The CCSA and the NCC 
collaborated efforts to 
focus their resources on 
complaints filed during 
the period of the national 
disaster. 
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FREQUENTLY ASKED QUESTIONS

01
WHICH FIRMS FALL WITHIN THE 
CATEGORY OF SMES

The thresholds for qualifying as a small business 
or a medium-sized business are determined by the Minister by 
notice in the Government Gazette. As such Government Notice 
No. 987 of 12 July 2019 (Government Gazette No. 42578) sets out 
these criteria in terms of sector-specific employment and turnover 
thresholds. Both thresholds (employment and annual turnover) 
must be met by a particular firm to qualify in a particular category. 
These thresholds, as published, are replicated as an annexure 
to these guidelines for convenience. In addition, small firms are 
defined to include both small and micro firms as outlined in the 
annexure.

02 DOES THIS PROVISION APPLY TO ALL 
FIRMS CONTROLLED AND OWNED 
BY HISTORICALLY DISADVANTAGED 
PERSONS (HDP FIRMS)? 

No. This provision only applies to HDP firms in terms of 
the benchmarks set by the Minister in the Buyer Power 
Regulations. These benchmarks have been published in the 
Government Gazette no. 43018 and include only HDP firms 
that supply less than 20% of the dominant buyer’s purchases 
of the good or service that is the subject of the complaint. The 
20% threshold will be calculated by considering the purchases 
of the dominant firm over the same period as the complaint. 

03
DO THE NEW BUYER POWER PROVI-
SIONS APPLY TO ALL SECTORS AND 
FIRMS?

No. The buyer power provisions only apply to certain sectors 
of the economy as designated by the Minister in terms of 
section 8(4)(d)(i). These sectors are set out in the Buyer Power 
Regulations and include agro-processing, grocery wholesale & 
retail, eCommerce and online services. In addition, the buyer 
power provisions only apply to firms that are dominant buyers 
in these sectors. 

04
DOES THE AVOIDANCE PROVISION 
CREATE AN OBLIGATION TO 
PURCHASE FROM ALL SME AND HDP 
SUPPLIERS?

No. The provision does not create an obligation to purchase 
from any SME or HDP supplier that approaches a dominant 
buyer. 

The provision only seeks to outlaw those instances where 
a dominant buyer has refused or avoided purchasing from 
the supplier in order to avoid the obligations not to impose 
unfair pricing or trading terms on these suppliers. There is no 
violation where a dominant buyer has other reasons for not 
purchasing from an SME or HDP supplier.   

However, if the dominant buyer does not purchase from 
any SME or HDP suppliers then there may be a rebuttable 
presumption that it is engaging in an avoidance strategy. It 
would then be for the dominant buyer to provide evidence that 
there is no avoidance strategy.  

05 IS IT REQUIRED THAT SMES AND 
HDP FIRMS ARE PAID A HIGHER 
PRICE OR GIVEN PREFERENTIAL 

TRADING TERMS IN ORDER TO COMPLY WITH 
SECTION 8(4)?  

No. The purpose of the provision is to prevent the use of 
buyer power to exploit SMEs and HDP firms which lack any 
countervailing negotiating power by imposing unfair prices 
and trading conditions. The implication is that a violation will 
predominately occur where the SMEs or HDP firms typically 
receive inferior trading terms or prices relative to larger 
suppliers, or where uniform trading conditions impose an 
undue burden on SMEs or HDP firms.

06
DO PROGRAMMES DESIGNED TO 
DEVELOP SME OR HDP SUPPLIERS 
RISK FALLING FOUL OF THE BUYER 
POWER PROVISION? 

Highly unlikely. The provision is designed to prevent the 
exploitation of SME or HDP suppliers by a dominant firm, 
and hence the relevant test is whether the dominant firm has 
imposed unfair prices or trading conditions on SME or HDP 
suppliers. If the dominant firm has supplier development 
programmes in place which are designed to support the 
ability of the SMEs or HDP firms to supply the buyer, then this 
contracting relationship is highly unlikely to be exploitative and 
contain contracting terms that would be considered unfair. 

ENFORCEMENT GUIDELINES ON THE BUYER POWER PROVISIONS

A
fter the release of a draft version 
public comment late last year, 
the Commission issued the 
Price Discrimination and Buyer 

Power Guidelines aimed at bringing more 
fairness for emerging entrepreneurs and 
small businesses in May this year.

The objective of the buyer power 
provisions is to enhance the participation 
of small and medium businesses (SMEs) 
and historically disadvantaged persons 
(HDP) firms in the economy by protecting 
these firms from unfair exploitation by 
dominant buyers of their products. 

The regulations deal with buyer power and 
price discrimination in terms of (section 
8(4) and (section 9) respectively following 
the Amendments to the Competition Act 
(the Act). The new buyer power provisions 
prohibit a dominant buyer in designated 
sectors from imposing unfair prices or 
trading conditions on SME or (HDP firms). 

The new section (8)(4) of the Act came 
into operation on 6 January 2020 and 
Ministerial Regulations were gazetted on 
13 February 2020 (Gazette No. 43018) 
which set out the factors and benchmarks 
for determining whether a price or 
trading condition is unfair. The Ministerial 
Regulations also designated the sectors 
to which the new buyer power provisions 
will apply, namely the agro-processing, 
grocery wholesale & retail, eCommerce 
and online services. 

The Commission issued draft guidelines 
for public comment last October 
alongside the draft Ministerial Regulations. 

The Commission reviewed the public 
submissions and the final Ministerial 
Regulations, making changes to the 
guidelines where appropriate. 

The publication of the final guidelines 
on the Buyer Power Provisions provides 
clarity to both dominant buyers and 
suppliers as to how the new legislation 
will be enforced by the Commission. 
This includes not only the unfair pricing 
and trading condition provisions, but 
also the avoidance provisions whereby it 
is a contravention to avoid buying from 
designated suppliers in order to avoid 
the application of fair treatment under the 
buyer power provisions. 

The guidelines are likely to evolve as 
the Commission gains experience in the 
enforcement of the provisions, but also as 
precedent is set within the Competition 
Tribunal and Appeal Court.

Accompanying the publication of the 
guidelines are easy guide summaries of 
what the Commission considers to be 
unfair trading conditions in the designated 
sectors, the types of pricing imposed on 
suppliers that are likely to be considered 
unfair, and answers to a number of 
Frequently Asked Questions as to the 
application of the provision that will assist 
with compliance.

Competition Commissioner Bonakele 
welcomed the release of the guidelines. 
“The buyer power provisions present an 
opportunity for SMEs or HDP firms to 
effectively participate in the economy 
without undue hindrances as a result 

of abuse of market power by dominant 
buyers. This is an important step towards 
the realisation of a growing and inclusive 
economy in South Africa. These guidelines 
also come at an important time when the 
Commission is seeing such participation 
in the economy under threat from the 
COVID-19 crisis,” he said. 

“Increasingly we are seeing powerful 
buyers unfairly trying to shift their own 
economic hardship onto their suppliers 
which puts the sustainability of the 
suppliers at risk. The Commission has 
already taken enforcement action under 
these provisions in the dairy industry and 
is looking to apply them urgently in other 
parts of the food value chain and online 
services. The guidelines provide a clear 
set of rights for small and historically 
disadvantaged suppliers to stand by in 
their negotiations with powerful buyers,” 
he added.    

FINAL BUYER POWER GUIDELINES 
TO BOOST SMALL BUSINESS RELEASED

The objective of the buyer 
power provisions is to 
enhance the participation 
of small and medium 
businesses (SMEs) and 
historically disadvantaged 
persons (HDP) firms in the 
economy by protecting 
these firms from unfair 
exploitation by dominant 
buyers of their products.  
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T
he Commission has issued Enforcement Guidelines 
on the Amendments in order to provide clear 
guidance to firms with buyer power as to their 
contractual obligations under the law, and to their 

suppliers that fall within the designated class in terms of their 
rights to contractual fairness. This summary sheet sets out the 
enforcement approach to determining whether prices imposed 
on suppliers are unfair. 

Categories of Unfair Pricing

1. The Regulations and Guidelines focus on two categories 
of potential unfair pricing to SMEs and HDP firms, namely:

1.1. Unjustifiably paying a lower price relative to other 
suppliers of like goods or services; 

1.2 Unjustified reduction in prices or imposition of costs 
onto the supplier. 

ENFORCEMENT 
GUIDELINES 

ON THE 
BUYER POWER 

PROVISIONS 

unfair price or trading condition. The Commission will then 
investigate as to whether this is the case or not.  

10 IS THERE A GRACE PERIOD FOR 
COMPLIANCE?

No. There is no grace period for compliance 
within which the Commission will not investigate and act on 
complaints. The amendments become binding once brought 
into law, and it is incumbent upon dominant firms to ensure 
that they comply with the provisions from the outset. 

The Commission however always has scope to consider 
cooperation by a respondent and efforts to resolve any 
complaints when determining an appropriate course of 
action. However, any leniency thus shown depends on the 
circumstances: 

• The Commission is likely to be more sympathetic to 
a respondent firm in the initial period following the 
amendment if that firm has made efforts to review its 
procurement conduct in light of the amendments and 
Buyer Power Regulations. Such attempts at compliance, 
such as a complete review of contracts to ensure 
compliance with these guidelines, should also reduce the 
risks that firms will be in contravention of the provisions.

• The Commission will also undertake a screening phase 
before passing complaints onto investigators for more 
detailed assessment and potential prosecution. Firms 
that remedy procurement conduct immediately upon 
receiving inquiries from the screening process in respect 
of a meritorious complaint will be considered to have 
cooperated more with the Commission than those which 
do not immediately address their behaviour.

• Once a complaint is fully investigated and referred a 
meritorious complaint to the Competition Tribunal, then 
any settlement post referral will require an admission of a 
contravention and penalties.

11
ARE SME OR HDP PURCHASERS 
OBLIGED TO PROVIDE SUPPLIERS 
THEIR DETAILED COST INFORMA-

TION FOR COMPLIANCE PURPOSES IF RE-
QUESTED?  

No. SME or HDP suppliers are not obliged to provide detailed 
cost structures to a dominant buyer purely for the assessment 
of whether that buyer complies with section 8(4). Given the 
tests outlined by the Commission in these enforcement 
guidelines, such information is not required by the buyer 
in order to assess its own compliance. If such information 
legitimately serves another purpose in the negotiation of a 
supply arrangement and has been exchanged in previous 
negotiations, then that consideration is distinct.

07 IF THE FIRM HAD AN ENTERPRISE 
DEVELOPMENT PROGRAMME THEN 
WOULD THIS BE SEEN AS A 

MITIGATING FACTOR IN THE FACE OF A 
COMPLAINT?

Not necessarily. The Commission is required to consider the 
complaint in terms of the Act and if an enterprise development 
programme has no distinct bearing on the complainant then 
it would be irrelevant to the assessment of the complaint 
itself. This is in the context where a complainant also has a 
right to self-refer to the Tribunal. If, however, the complainant 
also received benefits that fell within the ambit of the other 
factors listed in section 9(2), then these may be considered 
cumulatively if appropriate.

08
IS IT LIKELY THAT THE NEGOTIATION 
OF A LOWER PRICE IN EXCHANGE 
FOR MORE VOLUME (I.E. A VOLUME 

DISCOUNT) WOULD FALL FOUL OF THE 
UNFAIR PRICE PROVISION?  

Highly unlikely. It is usually mutually beneficial to the supplier 
and buyer to negotiate a lower price in exchange for greater 
volumes. The buyer benefits from the lower price and the 
supplier from the increased volumes, which may also reduce 
their unit costs of production making the lower price achievable. 
Therefore, whilst the price negotiated may be lower, that is 
unlikely to be considered exploitative in the context where 
there are off-setting volume gains. Furthermore, if there were 
benefits to the supplier, then it is also unlikely that the supplier 
will lodge a complaint. 

However, where the dominant buyer has used the façade of 
a volume discount negotiation to impose deep price cuts in 
exchange for limited volume gains then that behaviour would 
potentially attract further scrutiny to determine if it was exploitative.  

09
IS IT REQUIRED FOR THE 
COMPLAINANT TO DEMONSTRATE 
THAT THE PRICE OR TRADING 

CONDITION APPLIES TO THE ENTIRE CLASS 
OF FIRMS AND NOT JUST ITSELF?

No. A single firm that falls within the category of SME or HDP 
firm may lodge a complaint on the basis that they face an 
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Unjustified lower price relative to other suppliers

2. The first category of unfair pricing that the Commission 
will consider is whether the price paid to a supplier in the 
designated class is materially lower than the price paid to 
other suppliers of like products, especially those suppliers 
who fall outside the designated class. Any material 
differences in price are likely to be deemed unfair unless the 
buyer can show an objective justification for the extent of 
difference in price paid.

3. The first step in the assessment is to determine if there is a 
material difference in the price paid to suppliers of like goods 
or services. 

3.1 The price assessed will be the net price, inclusive of 
any rebates or discounts provided to the buyer and net 
of any additional costs imposed on the supplier (such 
as contributions to promotions). Price may also consist 
of a commission paid to a supplier where relevant. 

3.2. The comparator goods and services need not be 
identical, only similar in terms of intrinsic (i.e. physical 
characteristics & functional use) and extrinsic (i.e. 
quality and substitutability) factors. If the buyer uses 
the goods & services for the same purpose or resells 
them at similar prices then they will to be considered 
like goods or services.  

4. The Commission will be particularly concerned about 
price differences which are sizeable, have persisted for a 
reasonable period and consistently discriminate against 
suppliers in the designated class.  

5. If a material difference in price is established, the onus lies on 
the buyer to provide an objective justification for the extent 
of difference in price paid. The objective justification must 
be linked to real costs and risks incurred in the contractual 
relationship, such as the terms of payment, service levels, 
contractual commitments and logistics costs. A failure to 
provide an objective justification will lead to the presumption 
that the difference is simply a result of the abuse of buyer 
power against more vulnerable suppliers within the 
designated class. 

Unjustified reduction in price or imposition of costs

6. The second category of unfair pricing that the Commission 
will consider is whether there has been an unfair reduction 

in the price paid to a supplier in the designated class, either 
directly through reducing the price paid or indirectly through 
imposing costs on the supplier which reduces the effective 
price paid to an unfair level.

7. A reduction in price or the imposition of costs onto a supplier 
is more likely to be found to be unfair in the following 
circumstances:

7.1. If the reduction in price or imposition of costs was 
unilateral rather than the subject of negotiation, given 
that the lack of engagement with the complainant is 
typically reflective of the exercise of buyer power. 
In such cases the respondent will bear the onus of 
substantiating that the price adjustment was fair.

7.2. If the reduction in price or imposition of costs is 
retrospective in its application, given that these are 
rarely justifiable in any context. 

7.3. If the reduction in price or imposition of costs is 
selectively applied to the complainant or suppliers 
within the designated class.

7.4. The reduction is unreasonable, insofar as it lacks an 
objective justification or unreasonably transfers risks 
and costs onto the supplier that should ordinarily be 
borne by the buyer or distributed evenly between the 
buyer and supplier. 

8. The Commission notes that even where there is a contractual 
basis for reducing prices or imposing costs on suppliers, 
this may still be deemed unfair if the reduction in net price 
is unreasonable. Similarly, even if the buyer suffers some 
adverse change in market conditions, such as is the case 
currently under the COVID-19 crisis, this does not necessarily 
justify an unreasonable transfer of those hardships onto 
suppliers in the designated class.  

9. If a reduction in price or imposition of costs is found to be 
unilateral, retrospective or unreasonable, the onus lies on the 
buyer to provide an objective justification for the reduction 
in net price paid. The objective justification must be linked 
to market conditions and a reasonable distribution of costs 
and risks between buyer and supplier. A failure to provide 
an objective justification will lead to the presumption that 
the difference is simply a result of the abuse of buyer power 
against more vulnerable suppliers within the designated 
class.

The Commission has issued Enforcement Guidelines on the Amendments in 
order to provide clear guidance to firms with buyer power as to their contractual 
obligations under the law, and to their suppliers that fall within the designated 
class in terms of their rights to contractual fairness. 

T
he Commission and Shoprite 
Checkers reached consent 
agreement which was confirmed 
as an order by the Competition 

Tribunal in which the grocery retailer 
agreed that it would no longer enforce 
exclusivity clauses contained in various 
lease agreements against SMEs and 
specialist line stores in shopping malls 
with immediate effect. 

Furthermore, Shoprite Checkers has 
undertaken to immediately cease 
exclusivity against other supermarkets in 
non-urban areas and this will be phased 
out over five years in urban areas.

The agreement follows the Grocery Retail 
Market Inquiry (GRMI) report released 
in November last year which found 
that exclusive lease clauses contained 
in various leasing contracts impeded 
competition in the South African grocery 
retail sector. It also found that there 
were no compelling justifications for the 
continued existence of these exclusive 
lease agreements.

The agreement, which ushers in a new 
era in the South African grocery retailing 
environment, is in full compliance with 
the findings and recommendations of the 
report. The use of long-term exclusive 
lease agreements by the national 
supermarket chains was widely prevalent, 
covering well over 70% of the shopping 
centres in South Africa. 

The report also found that these exclusive 
lease agreements endured for long 

periods, ranging between 10 to 40 years. 
Small and independent grocery retailers, 
specialty stores and emerging challenger 
retailers such as OBC, Liquor City and 
Food Lovers Market were unable to enter 
many shopping centres as a result of 
these exclusive leases. 

The report found that these exclusive 
lease agreements contributed to high 
levels of concentration in the formal 
grocery retail sector and enabled the large 
national supermarket chains to maintain 
their position with limited competition 
challenge from other grocery retailers. 
This situation robbed the South African 
consumers of choice, dynamism and 
innovation in the sector. 

In line with the recommendations of the 
GRMI, Shoprite Checkers has, on behalf 
of its brands Shoprite, Checkers, and 
Usave, undertaken to do the following: 

• it will waive exclusivity against small 
and independent grocery retailers 
and speciality stores in all shopping 
centres with immediate effect;

• it will waive exclusivity against other 
supermarket chains in all non-urban 
shopping centres with immediate 
effect and phase out exclusivity over 
five years in urban areas. The phase 
out will involve waiving exclusivity as 
leases come up for renewal; and

• it will not sign any new lease 
agreements that contain exclusivity 
clauses. 

Importantly, this undertaking also 
applies to Shoprite Checkers’ franchise 
business, OK Foods. Specifically, where 
Shoprite Checkers holds the lease on 
behalf of a franchisee, the undertaking 
will be implemented immediately. Where 
franchisees hold the lease, Shoprite 
Checkers and the Commission have 
agreed that within a period of 12 months, 
Shoprite Checkers will work with its 
franchisees to ensure compliance with 
the undertaking. Shoprite Checkers will 
also ensure that its franchise agreements 
will, in future, not allow franchisees to hold 
exclusive leases.

“The Commission welcomes this 
development which will see the 
introduction of much needed competition 
in the South African grocery retail sector 
and end an area of concern that the 
Commission has raised for almost ten 
years, said Competition Commissioner, 
Tembinkosi Bonakele.  

He added: “This move by Shoprite 
Checkers is timely considering the 
devastating impact of the corona virus 
pandemic on the South African economy 
in general, and specifically the retailing 
and retail property sectors.” 

“Even more encouraging is the levelling of 
the playing field between independently-
owned small grocery retailers and the 
small franchise operators that benefit from 
the bargaining power that comes with 
their association with the well-established 
brands of the national supermarket 
chains,” he said. 

SHOPRITE 
CHECKERS 
TO HALT 
ENFORCING 
EXCLUSIVE 
LEASES
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firms are facing hardship does not mean 
that the usual Competition Act provisions 
against buyer power or customer abuse 
no longer apply. The only difference is how 
enforcement is focused on the fair division 
of misery.  

Another concerning trend is the large 
number of industries beating a path to the 
Competition Commission’s door asking 
for exemptions from the Competition Act, 
especially for coordinated conduct. There 
are instances where this is warranted and 
necessary, such as the narrow exemptions 
granted to banking and healthcare which 
were praised in this paper’s editorial last 
week. 

However, there are many more cases of 
industries looking to take advantage of 
coordination amongst themselves to help 
escape the hardship created by the crisis. 
In seeking to save themselves hardships, 
this will inevitably result in the industries 
finding ways to push some of that burden 

onto business partners or customers. 
These cases must be resisted as they just 
contribute to the inequitable distribution 
of misery unless it is small firms seeking 
protection from larger ones. 

There is also the risk that this period of 
coordination is used to create permanent 
changes to market dynamics that make for 
less competitive outcomes into the future. 
Finally, there are those industries that do 
provide essential services and use this fact 
to argue that it can only be effective if done 
through industry coordination. These too 
need to be resisted, because coordination 
is not required in most circumstances and 
simply opens the door to potential abuse 
of other customers.  

The economic crisis created by COVID-19 
does not mean that competition is no 
longer relevant in achieving optimal social 
outcomes, or that competition laws must 
be suspended. What we have seen is that 
competition law is needed more than ever 

to ensure that the crisis is not exploited 
by opportunistic firms and that those with 
economic power do not shift their burdens 
onto others. The objective of a more 
equitable economy, even if at this stage it 
is a more equitable distribution of misery, 
remains an important objective for the law 
and its enforcement.  

Published in Business Day

How the economic 
misery is distributed 
within each of these 
industries and value 
chains, as well as 
between companies 
and consumers, will 
also not be equitable 
and will be impacted 
by who has economic 
power.   Ensuring a more 
equitable distribution of 
misery has now become 
the new challenge for 
Competition law and its 
authorities in a time of 
crisis.

ECONOMIC 
POWER 
AND THE 
DISTRIBUTION 
OF MISERY

W
ithout question the 
Covid-19 pandemic will 
result in massive economic 
hardship, regardless of the 

ultimate human toll in South Africa. 

It is also clear that this hardship will not 
be equally distributed over the economy, 
or society more broadly. At a macro 
level, some industries like the food chain 
continue to operate even in lockdown, 
whilst others like airlines and tourism face 
potential ruin as the effects will be felt for 
some time to come. How the economic 
misery is distributed within each of these 
industries and value chains, as well as 
between companies and consumers, will 
also not be equitable and will be impacted 
by who has economic power. Ensuring 
a more equitable distribution of misery 
has now become the new challenge for 
Competition law and its authorities in a 
time of crisis. 

Price gouging by certain retailers and 
distributors of essential products, 
especially face masks and hand sanitiser, 
has been the most visible public face of 
exploitative behaviour. That impact is not 
equitable, as wealthy households are still 
able to afford these even at the higher 
price. In contrast, high prices can cut off 
poor households entirely from items that 
are essential for maintaining their health 
and safety during the disaster. 

Stockpiling by those with cash also 
denies access to those that lack savings. 
Regulations and subsequent enforcement 
action prioritised by the Competition 
Commission and National Consumer 
Commission have sought to contain this 
behaviour. This has required a mix of 
enforcement and industry engagement 
that is unprecedented. It has been greatly 
aided by an equally unprecedented public 
vigilance over consumer rights that has 
been lacking up until now. Lets hope it 
remains once the crisis is over. 

What is less visible to the public is some 
of the business-to-business conduct that 
is occurring. At a time when all firms are 
facing hardships, one way to reduce that 
burden is to shift it onto your business 
partners. This is more easily done by large 
firms with economic power along the 
supply chain, with the victims most often 
smaller firms. 

We are already seeing complaints about 
large firms making unilateral changes to 
contractual prices, imposing cost levies on 
their suppliers to pay for their own higher 
operating costs or invoking force majeure 
provisions to get out of contracts entirely. 
This is rarely done against other large firms 
because they can protect themselves, 
which means it is often directed against 
small firms that lack bargaining power or 
lawyers. 
The result is an unfair distribution of 
misery that heightens the risk of small 
firm failure and a far more concentrated 
economy post-crisis. The mere fact that 

By Chief Economist, James Hodge By Chief Economist, James Hodge 
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T
he Tribunal approved the 
proposed transaction in which 
Simba (Pty) Ltd, a subsidiary 
of PepsiCo, applied to acquire 

Pioneer Foods Group Limited (Pioneer 
Foods) subject to certain conditions as 
recommended by the Commission.

PepsiCo supplies various packaged 
foods and snacks throughout the world. 
PepsiCo, through Simba, supplies several 
ready-to-eat products in South Africa 
under well-known brands which include 
Simba, Lays, Dorito’s, NikNaks and Fritos. 
Pioneer Foods, a South African producer 
and distributor of a range of branded food 
and beverage products, operated mainly 
in South Africa, providing wholesale, 
retail and informal trade customers with 
its products and exports to more than 80 
countries. 

The Commission found that the proposed 
transaction, which would result in 

significant public interest benefit for South 
Africa including the transfer of at least R1.6 
billion in equity to workers, was unlikely 
to result in a substantial prevention or 
lessening of competition in any relevant 
markets. 

The Commission recommended that 
the Tribunal approve the merger subject 
to several public interest commitments 
including: 

i. A moratorium on merger related 
retrenchments for a certain period;

ii. The creation of additional jobs at the 
merged entity;

iii. Significant investment in the 
operations of the merged entity, 
the agricultural sector and the 
establishment of an enterprise 
development fund; and

iv. A B-BBEE transaction to the value of 
at least R1.6 billion that will promote 
a greater spread of ownership and 
participation by workers / historically 
disadvantaged South Africans. 

PEPSICO’S 
ACQUISITION 
OF PIONEER 
FOODS 
APPROVED 
WITH 
CONDITIONS

PepsiCo supplies various packaged foods and snacks 
throughout the world. PepsiCo, through Simba, supplies 
several ready-to-eat products in South Africa under 
well-known brands which include Simba, Lays, Dorito’s, 
NikNaks and Fritos. 

I
n April, the Commission and Telkom 
reached an agreement on substantial 
reduction of wholesale broadband access 
costs in order to remove excessive pricing 

concerns in respect of IP Connect raised 
in the Data Services Market Inquiry Report 
published in December last year.

This agreement follows the findings and 
recommendations of the Market Inquiry 
published in December last year. The report 
urged the company to reach agreement 
with the Commission on the removal of 
excessive pricing within two months. 
One of the findings was that there was a 
case, at face value, of excessive pricing 
against Telkom Openserve with regards 
to IP Connect, a wholesale product used 
by Internet Service Providers to connect 
fibre and ADSL clients. 

Telkom’s wholesale division, Openserve, 
will introduce a new wholesale product 
suite to replace IP Connect. The structure 
and the proposed initial pricing of this new 
offering from Openserve would reduce 
wholesale charges to Internet Service 
Providers (ISP) for fibre broadband 
wholesale customers and in this way 
remove the pricing concerns raised in 
respect of IP Connect. 

The new Openserve offering, which is 
structured as an aggregated end-to-
end solution, will allow ISPs to manage 
their costs and compare the Openserve 
fixed broadband prices with the prices 
of other wholesale broadband providers 
more easily. This, as a result, will enhance 
competition in the fixed broadband 
connectivity market. 

“The Commission welcomes the effective 
price reductions for wholesale broadband 
fibre infrastructure to ISPs, as this should 
result in lower prices to consumers 
and even small businesses which are 
increasingly reliant on fibre networks to 
run their businesses,” said Competition 
Commissioner, Tembinkosi Bonakele. 

While Telkom was not cited in the 
Inquiry report as having high data 
prices on the mobile front, the Inquiry 
proposed industry-wide measures to 
improve transparency to consumers 
over the effective price per MB. It also 
recommended the introduction of forms 
of free or zero-rated data for essential 
public benefit organisation web content 
to assist poorer consumers. 

Telkom has agreed to improve 
transparency of pricing in line with the 
Inquiry recommendations. Telkom will 
display the cents/MB for all its data only 
packages and will notify its customers of 
the in-bundle effective rate per megabyte 
(cents/MB) in its purchase confirmation 
messages to subscribers. 
  
Telkom has also agreed to offer zero rated 
access to essential government services 
and educational institutions, including the 
primary URLs of more than 60 universities 
and TVET institutions. It is also offering 
free access to other knowledge enhancing 
sites such as Wikipedia, Everything 
Science, Everything Maths and DBE 
Cloud. 

Commissioner Bonakele also welcomed 
the commitment of Telkom to zero-rating 
essential educational and government 
services websites, as well as increased 
transparency in pricing. “Poor consumers 
especially will benefit from the zero-rated 
initiatives and displaying the cents/MB 
prominently will help consumers make 
informed decisions over what bundle 
offers the best value,” he said.

TELKOM AND THE COMMISSION 
REACH AGREEMENT
ON REMOVAL OF IP CONNECT 
PRICING CONCERNS

This agreement follows the findings 
and recommendations of the Market 
Inquiry published in December 
last year. One of the findings was 
that there was a case of excessive 
pricing against Telkom Openserve 
with regards to IP Conect.
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Lifeline package1
1.1  Cell C will by 1 May 2020, launch 

a free lifeline package capped at a 
bundle size determined by Cell C, 
accessible to the Cell C pre-paid 
customers, and will further enhance 
its lifeline package with a person-to-
person capability for data essential 
messaging via Cell C App (and 
portal), which will undergo systems 
development. 

 In addition, the package will include: 
Delivery conversion to SMS (i.e. SMS 
delivery fall back) for customers who 
are not on the App; 5 FREE SMS* 
per customer per day (Cell C to 
Cell C) PLUS; 7 FREE Call Me Per 
day* (across network and currently 
available) as well as ; Free basics* 
(internet.org) access. 

 The lifeline package supplements 
what Cell C already offers in the way 
of Free Basics By Facebook offering 
and other value-add services. 

1.2  The Lifeline bundle will be “pulled” 
by customers via: a USSD string/
App or portal; when the request is 
received the system will check if the 
customer qualifies. If the customer 

CELL C SIGNS A DATA 
PRICES AGREEMENT 
WITH THE COMMISSION

I
n April, the Competition Commission and Cell C have signed a Memorandum of Agreement 
on the implementation of mobile industry measures to improve access to data and increase 
pricing transparency for consumers. 

The agreement follows the Data Services Market Inquiry Report with findings and 
recommendations published in December last year. The MOA is a voluntary commitment by 
Cell C as there were no adverse findings or contemplated prosecution against them in this 
regard. Cell C committed to the following: 

qualifies the lifeline bundle is activated and the customer 
will be SMSed confirmation; the bundle expires at 00h00, 
the system will send the customer a depletion / expiry 
message It will also display balance and status on App and 
portal and USSD. 

1.3  The following limits will be put in place to manage risk of 
fraudulent usage/abuse: 

 One bundle per IMEI per day (this eliminates customers 
using multiple MSISDN’s/SIMs to gain more than the 
allowed allocation per day; No video or streaming off 
sites other than YouTube where there is some education 
content/health content available (i.e. no Netflix/Showmax/
Google movies /Amazon Prime/Apple TV /Spotify/Joox/
Google or Apple music etc.). 

Effective rate notification/transparency2
2.1  Cell C will, within a period of 6 9 months, conduct the 

necessary systems development, and network capacity, 
as well as related software upgrades, enable the effective 
rate notification for shorter than 30-day bundles, hybrid, 
and post-paid, in order to: display the Effective Rate 
per MB for each data bundle in all advertising, points 
of purchase and landing pages / portals for the sale of 
prepaid bundles; provide to customers the facility to get 

the previous months purchases and the ERMB on these 
purchases based on data used; and a single landing page / 
USSD number which directs consumers to all promotional 
offers or personalised offers.

2.2  Cell C will keep the Commission updated on progress, 
considering the timelines involved in the systems 
developments of the Cell C network. 

Zero-rating of PBO content3
3.1   Cell C offers to provide zero-rated access to customers 

within its base to access websites of designated PBOs, 
on affordable limit. Some of the online websites currently 
accessible are National Government and Local Government 
content focused on: Education (health.gov.za), Health 
(education.gov.za), Social Services (sassa.gov.za), Child 
welfare (childwelfare.org.za),  Transport (transport.gov.
za), Security (saps.gov.za), Home Affairs (dha.gov.za), 
Eskom & local power utilities, Prasa and other transport 
services servicing the mass market segment, South 
African Depression and Anxiety Support (SADAG) – sadag.

org, Lifeline – lifelinesa.co.za, Society for the Prevention of 
Cruelty to Animals (SPCA) – nspca.co.za. 

 “The negotiations with Cell C and this agreement is a 
further demonstration of the Commission’s desire to bring 
about transformation in the data services market that 
promote greater access to internet and digital inclusion. 
The agreement further moves the industry towards a 
common approach to zero rating of public benefit sites 
and transparency,” says Competition Commissioner, 
Tembinkosi Bonakele.
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I
n a consent agreement reached 
with the Commission and 
subsequently confirmed as an 
order by the Tribunal, Mobile 

Network Operator, MTN, undertook 
to reduce data prices in line with 
the recommendations of the Data 
Services Market Inquiry (DSMI).  

The agreement follows protracted 
discussion between the Commission 
and MTN after the Commission 
initiated the DSMI and published 
its final report with findings and 
recommendations. 

The Commission found, among 
other things, that data prices were 
high in South Africa and MTN, and 
Vodacom, must independently reach 
agreement with the Commission, 
within two months of the publication 
of the report on substantial and 
immediate reductions on tariff levels, 
especially prepaid monthly bundles. 

Vodacom and the Commission 
concluded a consent agreement 
on 9 March which reduced prices 
for Vodacom as of 1 April. MTN 
had already been in negotiations 
with the Commission but was also 
forced to respond in the market 
to those price changes and the 
additional subscriber value provided 
by Vodacom as anticipated by 
the Commission. These changes 
to pricing and free data are 
now confirmed as irreversible 
commitments through an order of 
the Tribunal.

In terms of the agreement MTN 
undertook implement the following:

MTN UNDERTAKES TO 
REDUCE COST OF DATA 
PRICES

RETAIL PRICE REDUCTIONS

1. MTN shall reduce the price of 30-day prepaid bundles up to 
1GB, with the 1GB monthly bundle being reduced to R99. 

2. From 1 May 2020, MTN shall implement the retail price 
reductions across all its retail channels.

3. MTN shall communicate these reductions to all channel 
partners in April 2020 and will endeavour to apply these 
price reductions across all MTN channels from 1 May 2020.

DAILY LIFELINE PACKAGE

1. MTN shall offer all its customers a daily free Data bundle to 
use in Ayoba, which shall be capped at 20MB per day.

2. The Commission noted that MTN revealed that it 
implemented the daily lifeline package in respect of the 
Ayoba chat, media and channels functionalities on 12 
March 2020, and is still to implement the Ayoba browser 
functionality following this consent agreement.

ZERO-RATED ACCESS

1. With effect from May MTN shall offer all its customers 
Zero-Rated Access to certain PBO and other websites, 
subject to a maximum of 500 websites, focussing on 
education, healthcare and job recruitment via MTN’s own 
website, which shall be capped at 500MB per month per 
customer and be subject to the terms and conditions listed 
in Annexure C hereto.

TRANSPARENCY

1. MTN shall enable all its customers, and at no charge, to 
manage their data usage through an MTN USSD and on the 
MTNApp.co.za website.

The Commission has reached agreements on data prices with 
Vodacom, Telkom and Cell C subsequent to the publication of 
the DSMI report.

In August 2017 The Commission initiated the DSMI on 18 August 
2017 following a submission of concern from the Minister and 

persistent concerns by the public about the apparent high 
level of data prices in the Republic, and the importance of data 
affordability for consumers and the economy in general.

The DSMI commenced on 18 September 2017 and on 
20 September 2017 the Commission published a call for 
submissions.  The Commission held public hearings from 17 to 
19 October 2018, and on 24 April 2019 published a provisional 
report for comment.  The Commission thereafter received further 
submissions and conducted further consultations.

On 2 December 2019, the Commission published its final report 
setting out its findings and recommendations in the DSMI. With 
regards to MTN the report recommended the following:

1. MTN must independently reach agreement with the 
Commission, within two months of its publication on 
substantial and immediate reductions on tariff levels, 
especially prepaid monthly bundles.

2. MTN must independently reach agreement with the 
Commission, within two months on a reduction in the 
headline prices of all sub-500MB 30-day prepaid data 
bundles to reflect the same cost per MB as the 500MB 
30-day bundle, or cost-based differences where such cost 
differences have been quantified.

3. MTN must independently reach agreement with the 
Commission to cease ongoing partitioning and price 
discrimination strategies that might adversely affect lower 
income consumers.

4. MTN must reach agreement with the Commission, within 
three months, to offer all prepaid subscribers a lifeline 
package of daily free data to ensure all citizens have data 
access on a continual basis, regardless of income levels.

5. MTN must reach agreement with the Commission, within 
three months on the Zero-Rating of certain content for 
PBOs and educational institutions.

6. MTN must reach agreement with the Commission, within 
three months to inform a subscriber, on a monthly basis, 
of the effective price for all data consumed that subscriber.

The Commission will institute ongoing monitoring of pricing 
levels and profitability into the future until the market becomes 
more competitive.

“The confirmation of the agreement with MTN means that all 
mobile operators have now formally ascribed to the voluntary 
commitments contained in the recommendations of the Data 
Market Inquiry for short-term price relief to consumers. 

“This successful conclusion of the first phase of recommendations 
could not have come at a better time given the greater reliance 
the public has on data during the crisis. The Commission can 
now turn to focus on the medium-term recommendations around 
regulatory and legislative change, as well as the development of 
free public WiFi and alternative broadband infrastructure,” says 
Competition Commissioner, Tembinkosi Bonakele.

“The confirmation of the agreement 
with MTN means that all mobile 
operators have now formally ascribed 
to the voluntary commitments 
contained in the recommendations of 
the Data Market Inquiry for short-term 
price relief to consumers.“
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F
ollowing the declaration of 
national state of disaster, the 21 
Day Lockdown and the related 
measures announced by President 

Ramaphosa and the cabinet with regard 
to containment of Covid 19 pandemic, the 
Commission scale down its operations 
significantly. 

Unsurprisingly, this has had considerable 
impact on the operations and deadlines 
of various submissions. In February, the 
Commission released the Market Inquiry 
Into the land-based Public Passenger 
Transport (Market Inquiry) provisional 
report with findings and recommendations 
for public comment. 

The Commission initiated the Market 
Inquiry because it has reason to believe 
that there are features of the sector that 
prevent, distort or restrict competition. 
The Terms of Reference (“ToR”) and 
timeframes were set out in the Government 
Gazette (No. 40837) in May 2017. The 
Market Inquiry officially commenced in 
June 2017 and it was expected to be 
completed by 31 March 2020 but this has 
been extended to 30 June 2020.

Having regard to the comments, 
submissions and information gathered 
by the Market Inquiry to date, and other 
intervening factors, the Commission 
decided to amend the completion date in 
terms of the Competition Act. This is to 
allow for enough time for engagement on 
proposed recommendations. 

Stakeholders that have not made 
submissions are encouraged to do so 
urgently by April 16 so that their views are 
considered. Submissions can be directed 
at ppt@compcom.co.za. 

Meanwhile, the Commission issued for 
public comments in the Government 
Gazette (No 43015) draft Guidelines 
for Competition in the South African 
Automotive Aftermarket Industry in 
February. 

The Commission conducted extensive 
consultation and advocacy work in the 
automotive aftermarket industry following 
concerns of possible anti-competitive 
conduct since 2017. The Guidelines, 
prepared in terms Competition Act, 
provide practical guidance to firms in the 
automotive sector on conduct that may 

be anti-competitive (and how to mitigate 
this) and to encourage competition through 
greater participation of small businesses as 
well as historically disadvantaged groups. 

The Commission invites automotive 
industry stakeholders (especially small and 
independent repairers and maintenance 
service providers), regulators, consumers, 
and any other interested party to submit 
their views and comments on the draft 
guidelines.

The new deadline to provide comments 
was 30 June 2020, 17:00 (SA time).

COMMISSION EXTENDS THE 
CLOSING DATES FOR SUBMISSIONS

The Commission also welcomes the announcement that the spectrum licensing process 
will include measures to promote competition, transformation, inclusive growth of the sector 
and universal access. At a time when public finances are under such pressure, it is tempting 
to try maximise revenues by simply auctioning spectrum to the highest bidder. 

O
n 25 November 2019, the 
Grocery Retail Market 
Inquiry (GRMI) published its 
final report on findings and 

recommendations (Final Report). The 
GRMI recommended that for a period of 
six months from the publication of the 
Final Report:

• National supermarket chains 
must conclude agreements with 
the Competition Commission 
(Commission) to cease the 
enforcement of exclusivity provisions 
(and clauses with a substantially 
similar effect) in long-term lease 
agreements;

• Suppliers of grocery and household 
goods, through a facilitator appointed 
by the Minister of the Department 
of Trade, Industry and Competition 
(DTIC), must commit themselves, 
in the form of a code of conduct, to 
ensure equal treatment (especially in 
respect of the granting of rebates) of 
retail and wholesale customers; and 

• Retail property landlords, through a 
facilitator appointed by the Minister of 
the DTIC, must commit themselves, 
in the form of a code of conduct, to 
ensure equal treatment of tenants.

In addition to the above, the GRMI made 
several recommendations to government 
in respect of necessary changes to 
regulations and the development of a 
competitiveness support package aimed 
at assisting small and independent 
grocery retailers.

The COVID-19 pandemic and national 
lockdown have had a material impact on 
the South African economy and the retail 
sector in particular. This has necessitated 
a concerted focus by government and 
business to coordinate a response to the 
pandemic and ensure that the negative 
impact on the economy is minimised. 

As such, there has been a redirection of 
focus away from the implementation of 

the GRMI’s recommendations by both 
the Commission and the appointed 
DTIC facilitator, Mr Harvey, which means 
that it is unlikely that the deadline 
recommended by the GRMI in respect of 
all recommendations other than that of 
exclusive leases will be met.

In light of this, the Commission, the DTIC and 
Mr Harvey have agreed to extend the period 
for engagement and reaching agreement 
in respect of all GRMI’s recommendations 
other than that of exclusive leases by three 
months. Significant progress has been 
made around ending exclusive leases and 
the restrictions on movement as a result 
of COVID-19 have only exacerbated the 
detrimental competitive effects of such 
leases. 

Furthermore, the restrictions on new 
tenants, especially speciality stores, 
are likely to undermine efforts to rebuild 
the economy by denying business 
opportunities for small business and 
tenants for the retail property sector. The 
deadline for these recommendations 
remained 28 May 2020. 

In granting this extension, the 
Commission and Mr Harvey have agreed 
that engagements will continue during 
this period in order to ensure that any 
restructuring that may occur in the 
context of responding to the COVID-19 
pandemic also takes into account the 
recommendations of the GRMI, with a view 
to ensuring that these are implemented. 
The extension is granted for a period of 
three months, ending 28 August 2020.

COMMISSION EXTENDS THE 
GRMI RECOMMENDATIONS
IMPLEMENTATION PERIOD

The Commission, the DTIC and Mr Harvey have agreed to 
extend the period  in respect of all GRMI’s recommendations 
other than that of exclusive leases by three months.
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F
ollowing the release of the 
provisional report of the Market 
Inquiry into the Land Based Public 
Passenger Transport (Market 

Inquiry), members of the Commission 
led by Commissioner, Tembinkosi 
Banakele, met Gauteng MEC for Public 
Transport and Roads Infrastructure, Jacob 
Mamabolo, and representatives of the 
Gautrain Management Agency.

The meeting with the two stakeholders 
was crucial because Gauteng is arguably 
the most advanced province in the 
country with regards to many of the 
recommendations of the Commission 
particularly in terms of attempts at 
devolution, integration, and establishment 
of a provincial authority.  

In terms of the reports, the Commission 
found that there was a lack of integration 
in the public transport system which is 
worsened by the persistent inequality 
between modes (taxis and trains) and 
within modes (trains and trains). 

It also found that the stark differences in 
infrastructure investment, service levels 
and quality standards in the modes was an 
impediment to integration. The differences 
in service levels further deepened the 
socioeconomic divide in the society.

The lack of integration is further 
exacerbated by the way subsidies are 
transferred to the different spheres of 
government. Consolidation of transport 
planning and public transport operations 
under a single transport authority may 
provide the necessary efficiencies.

Thus, to promote the use of public 
transport as an integrated system and 

improve coordination, Commission 
recommended establishment of dedicated 
transport authorities at provincial level 
(Provincial Transport Authorities) in each 
province.

In order to facilitate proper functioning of 
commuter rail services, foster coordination 
in the rail sector, especially in Gauteng, and 
improve efficiencies through economies of 
scale, the Commission recommended the 
immediate devolution of rail operations 

COMMISSION AND GAUTENG 
TRANSPORT MEC ENGAGE ON 
THE LAND PUBLIC TRANSPORT 
PROVISIONAL REPORT

MARKET INQUIRY INTO THE

LAND BASED 
PUBLIC PASSENGER 
TRANSPORT SECTOR

competition commission
south africa           

competition regulation for a growing and inclusive economy

PROVISIONAL FINDINGS 
AND RECOMMENDATIONS

JUNE 2019

(based on the preliminary assessment of 
the province’s readiness).

Thus, the Gauteng province, in conjunction 
with the metros to be responsible 
for both Gautrain and Metrorail. This 
function will be carried out as part of the 
Transport Authority for Gauteng which will 
amalgamate transport planning functions. 
In order to support this integration, the 
roll-out of an integrated ticketing system 
for various modes of transport should be 
fast-tracked.

The stakeholders gave the background to 
the initial economic conceptualisation of 
the Gautrain, the provincial government’s 
intentions to cover all areas and the 
restraints posed by lack of authority by 
provinces and metros over rail services. 
Thus, these spheres of government could 
not accommodate rail in their planning 
in the same way they do with busses 
and taxis. The meeting also noted the 
impact the Gautrain has had on the space 
economy of the province and the efforts it 

has made in integrating with other modes 
of transport (especially the minibus taxi 
industry).

On 19 February this year, the Commission 
released a comprehensive provisional 
Market Inquiry report on land based 
public transport and invited stakeholders 
to make comments and tender further 
submissions on the provisional findings 
and the recommendations by 31 March 
2020.

The publication of the provisional report 
was a culmination of a public inquiry that 
was officially launched on 10 May 2017 
which included public hearing in all nine 
provinces. 

The public passenger transport sector 
included road and rail based public 
passenger transport which is buses 
(excluding cross border services), taxis 
(minibus, metered taxis, e-hailing) and 
commuter rail (excluding tourist rail).

The Inquiry was initiated because the 
Commission believes that there are 
features or a combination of features in 
the public passenger transport sector that 
are distorting or inhibiting competition. 
This assessment was based on several 
complaints in the industry lodged by 
stakeholders.

In addition, this is one of the priority sectors 
of the Commission as South Africans 
spends about 20 percent, a significantly 
high proportion of its disposable income, 
on public transport. Thus, any resolution 
on identified impediments in public 
transport may have long term benefits for 
the country as it is also key to sustainable 
economic growth.

The Commission encouraged the 
stakeholders to make formal submissions 
and the parties agreed to work together 
towards finalization for the report and 
implementation of the resolutions.

The Inquiry was initiated because the Commission believes that there are 
features or a combination of features in the public passenger transport sector 
that are distorting or inhibiting competition. This assessment was based on 
several complaints in the industry lodged by stakeholders.
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I
n February, the Passenger Rail Agency 
of South Africa (PRASA) and its 
subsidiary, Autopax, were referred to 
the Tribunal for prosecution for abusing 

its dominance.

Following an investigation of complaints 
by various long-distance (interprovincial) 
bus operators, the Commission found that 
PRASA was charging excessive prices 
to the bus operators for the use of Park 
Station. The Commission also found 
that PRASA favoured Autopax in space 
allocation and had restricted or denied 
access to Park Station bus operators, who 
were competitors to Autopax. 

PRASA is the sole owner and manager 
of intermodal terminal facilities in South 
Africa including Park Station, which is a 
strategically located intermodal facility in 
Gauteng connecting different modes of 
transport to many passengers.  

PRASA’s intermodal terminal facilities 
were indispensable to both long distance 

bus operators and to passengers as 
they enabled passengers to connect to 
different modes of transport conveniently, 
safely, and seamlessly at a single location. 
There was no alternative intermodal 
terminal facility in Johannesburg.  

In addition, PRASA competes with 
long-distance bus operators through its 
subsidiary Autopax, which operates two 
bus services – Translux and City to City. 
Long distance bus operators include 
Unitrans Passenger (which operates 
Greyhound, Citi Liner and Megabus), 
InterCape, Eldo Coaches, Africa People 
Mover (APM) and Moolla’s Transport 
Services, Cream Magenta (which operates 
Eagle Liner and Intercity Xpress).

Long distance bus operators provided 
scheduled bus services that connect 
cities in South Africa to each other.  
The interprovincial operating licence 
required long distance bus operators 
to secure access to terminal facilities. 
Except for Autopax, long distance bus 

operators provided an unsubsidised bus 
transportation service, and as such the 
cost of access to an intermodal terminal 
facility was important to them. 

PRASA introduced the Pay-on-Use 
system together with the hourly access 
fees per bus in December 2013 at Park 
Station. The new system significantly 
increased the bus operators’ costs of 
access to Park Station thus threatening 
their sustainability and expansion. For an 
example, the annual increase to Intercape 
was 460% for 2014.  

PRASA introduced and implemented the 
Pay-on Use system only in Park Station 
and had not introduced the Pay-on-Use 
system at its other intermodal terminal 
facilities in Pretoria, Durban, and Cape 
Town. 

The bus access fee was set at R480 ( four 
hundred and eighty rand ), excluding VAT, 
per hour  per bus for access to loading 
bays at Park Station, and in addition, 

PRASA 
PROSECUTED 
FOR ABUSE OF 
DOMINANCE

PRASA is the sole owner and manager of intermodal terminal facilities in South 
Africa including Park Station, which is a strategically located intermodal facility in 
Gauteng connecting different modes of transport to many passengers.  

PRASA charged a penalty of R150 (one 
hundred and fifty rand) for every fifteen 
minutes by which each bus exceeds the 
initial hour. 

Apart from threatening the sustainability 

and expansion of Autopax’s competitors in 
a market, the Commission was concerned 
that the costs of the increases were being 
passed on to consumers. In addition, the 
collapse of the other bus operators as a 
result of PRASA’s conduct would lead to 

the market being dominated by Autopax, 
which would be able to charge passengers 
excessive prices. Autopax was already 
charging customers more in routes where 
it is dominant.     

BACKGROUND 

Between March 2017 and July 2019, the Commission 
received separate complaints concerning the Pay-on-
Use system as well as access at Park Station from APM, 
Moolla’s Transport Services, Intercape, Eagle Liner, and 
Eldo Coaches. 

The Commission investigated the complaints and its 
investigation found, among other things, that the bus 
access fee was excessive, and the introduction of the 
Pay-on Use system has substantially increased the 
costs of interprovincial bus operators.  

There was a substantial difference in fees that PRASA 
charges at the Pretoria, Durban and Cape Town 
intermodal facilities.  In turn, this has threatened the 
ability of interprovincial bus operators to provide 
scheduled and affordable interprovincial travel in 
Johannesburg- linked routes to other cities in South 
Africa.  

In addition, the Commission’s investigation found that 
PRASA allocates a large exclusive area to its wholly 
owned subsidiary, Autopax, at Park Station, while not 
providing access to loading bays at Park Station to 

several interprovincial bus operators who have applied 
for access to Park Station. Autopax does not fully 
utilise the loading bays to which PRASA has granted it 
exclusive use.  

PRASA does not enforce payment against Autopax 
for the payment of the bus access fee and the rent 
payable for leasing office space at Park Station despite 
Autopax being in default, but intends to evict other 
interprovincial bus operators that defaulted on making 
monthly payments due to the high and unaffordable 
access fee.

On the whole, the Commission’s investigation found 
PRASA’s conduct constituted an abuse of its dominant 
position as monopoly provider of the only intermodal 
terminal facility in Johannesburg in contravention of the 
Competition Act.  

The Commission is seeking an administrative penalty 
against PRASA not exceeding 10% of its annual 
turnover as well as an order directing it to stop abusing 
its monopoly over Park Station.
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I
n a devastating judgment against 
Standard Bank of South Africa Limited 
as well as Waco Africa (Pty) Limited 
(and its joint venture partners), the 

Constitutional Court set aside a decision 
of the Competition Appeal Court ordering 
the Commission to grant access to its 
investigation record to the respondents 
before they answer the case against them.
In the case of Standard Bank, the 
Commission filed a case in February 2017 
accusing it of being involved in the Rand 
Dollar currency manipulation through 
coordinated activities with the other 
banks involved in trading the currencies. 
Standard Bank then appealed to the 
Competition Appeal Court, which ruled in 
its favour.

In the case of Waco, the case involved 
collusive tendering and price fixing for 
the supply of scaffolding to Eskom for 
the total amount of R4.5 Billion. The 
Commission filed the case against WACO 
and other firms involved in February 
2018. Instead of filing its answer, WACO, 
following the Competition Appeal Court 
Standard Bank decision, also approached 

the Competition Tribunal insisting that the 
Commission should produce the record of 
its investigation before it could answer. 

The Tribunal, following precedent, 
granted the order sought by Waco. The 
Commission subsequently appealed the 
case directly to the Constitutional Court 
and asked for it to be consolidated and 
heard together with the Standard Bank 
case. 

The essence of the dispute was whether 
the respondents involved in litigation with 
the Commission have the same right 
of access to the information held by a 
public body such as the Commission in 
the same manner that members of the 
public do according to the Constitution. 
The Constitutional Court has now clarified 
that the rights of a litigant in Competition 
Tribunal proceedings are limited, in the 
same manner as litigants in the High 
Courts, when it comes to access to the 
record. 

The Court distinguishes between 
the litigant’s right to a fair trial from 
the Constitutional right of access to 

information. It asserts that once a person 
is involved in litigation, the rules of access 
to information for purposes of the trial are 
regulated by rules applicable in litigation 
rather than the general rights of access to 
the record of a public body.

The case marks an end to these technical 
challenges and pave a way for Standard 
Bank and Waco to file answers to the 
cases they face within twenty business 
days. The Commission is pleased with 
the Court’s judgement that bemoaned the 
respondent’s tendency to attempt to avoid 
and evade responsibility by embarking on 
“Stalingrad’’ method of litigation.

The judgement also resolves bottlenecks 
at the competition authorities that were 
caused by a number of respondents 
in various other cases asking for the 
record of the investigations before they 
could answer cases against them. The 
clarification of this important point of law 
by the highest court in the land will go a 
long way in facilitating the resolution of 
cases by the competition authorities in a 
timely manner. 

The essence of the dispute was whether the respondents involved in litigation with 
the Commission have the same right of access to the information held by a public 
body such as the Commission in the same manner that members of the public do 
according to the Constitution. 

CONSTITUTIONAL 
COURT RULED 
AGAINST GRANTING 
STANDARD BANK AND 
WACO AFRICA ACCESS 
TO INVESTIGATION 
RECORD

T
he Tribunal confirmed the 
recommendation of the 
Commission that the proposed 
acquisition of WeBuyCars (Pty) 

Ltd (WeBuyCars) by MIH eCommerce 
Holdings (Pty) Ltd (MIH eCommerce), an 
entity of the Naspers Group, be prohibited. 
In May 2019, the Commission 

recommended to the Tribunal that the 
transaction be prohibited as it would result 
in the removal of a potential competitor 
and substantially reduce comp in the car 
buying market. 

The Commission had found that 
the proposed transaction was likely 

to substantially prevent or lessen 
competition in the market for car buying 
services and result in private sellers of 
used cars receiving lower prices from 
car buying companies in future than they 
would otherwise receive in a competitive 
environment.

TRIBUNAL CONFIRMS THE 
PROHIBITIONOF NASPERS 
PURCHASE OF WEBUYCARS

BACKGROUND 

The Commission found that the proposed transaction 
had no direct competitor overlaps in South Africa, 
it uncovered that the Naspers Group, through an 
investment in Frontier Car Group Inc (FCG), had 
planned to enter  the South African market for the car 
buying services from the public and the wholesale of 
those vehicles to used car dealers in competition with 
WeBuyCars. This is the market segment that is currently 
dominated by WeBuyCars. These plans were stopped 
directly as a result of the proposed merger. 

Further, there was a supplier-customer relationship 
overlap because Naspers Group owns and operates 
online classified automotive advertising platforms, e.g. 
OLX and Auto Trader, and WeBuyCars utilises these 
platforms to either sell or purchase vehicles. 

Furthermore, the Commission argued that the 
proposed merger would likely result in a substantial 
lessening of competition through the exclusion of other 
competing car buying services. Naspers, through MIH 
eCommerce, owns OLX and AutoTrader. These are the 
major platforms for private sellers and used car dealer 
sales respectively. 

With respect to exclusion, the Commission found that 
there were numerous ways in which Naspers could 
harness the complementarities between WeBuyCars 
and AutoTrader and/or OLX to the exclusion of effective 
competition against WeBuyCars rivals as well as other 
online platforms. 

This included the sharing of customer and vehicle data 
which would provide an unassailable advantage in the 
development of automated car buying pricing tools. 
Other complementarities included channelling tired 
private sellers to WeBuyCars and giving WeBuyCars 
preferential positioning for vehicle sales on AutoTrader.  

The Commission found that these complementarities 
could be leveraged to entrench WeBuyCars’ dominant 
position in the purchasing of used cars from the public, 
and this dominance would also likely translate into 
dominance on the wholesale of second-hand car stock 
to used car dealers. This would result in higher prices 
being paid by used car dealers for wholesale stock 
sourced from the public.
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A 
proposed transaction in which 
Kwande Capital (Pty) Ltd, 
through Isanti Glass 1 (Pty) Ltd 
(Isanti), intended to acquire 

the glass packaging business and plant, 
Nampak Glass, a division of Nampak 
Products Limited (Nampak Products) was 
approved with conditions.

Isanti, a special purpose vehicle (SPV) 
formed for the purpose of the proposed 
transaction, is controlled by Kwande. The 
remaining minority shareholding was held 
by SABSA Holdings (Pty) Ltd (SABSA) a 
subsidiary of Anheuser-Busch InBev SA/
NV group (AB InBev). 

As part of the transaction AB InBev would 
provide technical support to Nampak 
Glass to assist it to improve its operational 
efficiency. 

Nampak Glass is a division of Nampak 
Products, a wholly owned subsidiary 
of Nampak Limited, a public company 
incorporated in South Africa. The target 
business did not directly or indirectly 
control any firm.

The Commission found that there was no 
competitive overlap (horizontal overlap) 
between the activities of Isanti and 
Nampak Glass. However, due to SABSA’s 
stake in Isanti, the proposed transaction 
resulted in a customer-supplier (vertical) 
overlap in relation to the (i) upstream 
market for the manufacture and supply of 
glass containers (upstream market)and (ii) 
the downstream market for the production 
and supply of alcoholic beverages, 
particularly beer and flavoured alcoholic 
beverages (FABs) (the downstream 
market).

The upstream market is highly 
concentrated with only two players, 
namely Consol Glass (Pty) Ltd (Consol) 
and Nampak Glass. Consol is a dominant 
firm in the upstream market, with a market 
share upwards of 70% based on both 

output and sales value. Nampak Glass 
accounts for the rest.

The downstream market for the sale of 
clear beer is also highly concentrated with 
AB InBev accounting for market shares 
upwards of 75% based on sales volumes 
and sales value. Heineken is the second 
largest player in this market. In the market 
for FABs, Distell has the highest market 
share and AB InBev is the second largest 
player.

Pre-merger, AB InBev procured a 
large proportion of its glass packaging 
requirements from Consol. Post-merger, 
AB InBev intends switching the bulk of its 

glass packaging input requirements from 
Consol to Nampak, essentially following 
a strategy of self-supply. This raised 
input foreclosure concerns for other 
downstream users of glass containers, as 
Nampak would no longer be able to supply 
third party users at pre-merger levels.

In addition to the foreclosure concerns, 
the Commission was also concerned that 
the transaction may raise unilateral price 
effects. In this regard, the Commission 
noted that Nampak was an important 
rival to a dominant firm and a valuable 
alternative supplier to third parties to 
ensure security of supply. 

KWANDE CAPITAL-NAMPAK 
ACQUISITION GIVEN 
CONDITIONAL APPROVAL 

Nampak also provided competitive prices 
to customers. If a large proportion of 
Nampak’s output was provided to SABSA 
post-merger, third parties may lose these 
benefits. The Commission was also 
concerned that the proposed transaction 
could raise information exchange 
concerns through AB InBev’s involvement 
as technical partner in Nampak Glass 
post-merger.

The merging parties submitted that 
Nampak Glass was experiencing 
operational difficulties. The Commission 
assessed this and concluded that the 
continued operation of Nampak Glass 
as an effective competitor, absent the 

proposed transaction, was unlikely and 
that Nampak would benefit from technical 
efficiency improvements brought by AB 
InBev’s involvement as a technical partner 
through the merger.

Regarding public interest considerations, 
the Commission found that the transaction 
was likely to introduce the first black-
owned glass manufacturer in South Africa. 
The merging parties also committed to 
ensuring that there was no adverse effect 
on historically disadvantaged recycled 
glass collectors.

Whilst the merging parties dispute that 
the proposed transaction results in 
competition and public interest concerns, 
they nonetheless tendered remedies 
to address the concerns raised by the 
Commission and by third parties. 

These include remedies in relation 
to employment, effects on the glass 
recycling sector, supply to third party 
customers post-merger, investment in 
additional capacity, and proposals to limit 
anticompetitive information exchange. 
The Commission was of the view that 
these remedies could, on balance, 

address the concerns resulting from the 
proposed transaction.

With respect to third party supply, the 
merging parties committed to making a 
material proportion of their planned output 
available to third parties, on commercially 
reasonable terms, for 4 years. The merging 
parties also committed to comply with the 
terms and conditions of any pre-existing 
customer supply agreements that were in 
place at the time of the merger. 

The merging parties further committed to 
taking all steps within their auspices to add 
additional glass manufacturing capacity 
within the medium term. Further, in the event 
that there were production stoppages or 
shortages, Nampak Glass would ensure that 
output was allocated in a non-discriminatory 
manner. To safeguard against any 
potential sharing of competitively sensitive 
information, the merging parties would, 
amongst other safeguards, implement an 
information exchange policy.

Further, the merging parties were required 
not to retrench any employees as a result 
of the merger and to ensure that they 
procure recycled glass for use in their 
operations in the ordinary course.

While the Commission was cognisant that 
post-merger, third party customers will 
be in a difficult position in relation to their 
ability to access capacity at the merged 
entity and at Consol, the Commission did, 
however, note that, pre-merger, customers 
were already operating in a market facing 
capacity constraints. 

The merger did not resolve the capacity 
constraints, but by maintaining Nampak’s 
production capacity in the market, the 
merger ensured that the constraints are 
not worsened. The Commission thus 
noted that on the balance of probabilities, 
a conditional approval of this transaction 
presented better competitive outcomes 
for the market.

Nampak Glass is a 
division of Nampak 
Products, a wholly 
owned subsidiary 
of Nampak Limited, 
a public company 
incorporated in South 
Africa. The target 
business did not 
directly or indirectly 
control any firm.
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   Figure 1:  Mergers notified and finalised in Q4 of 2019/2010 and the 2018/19 financial year 

 Notified 83 89 100 73 68 88 80 66

 Finalised 75 63 112 82 67 94 90 70

 Approved without conditions 65 52 96 72 57 80 78 64

 Approved with conditions 10 9 15 7 7 11 8 6

 Prohibited 0 2 1 1 2 3 2 0

 Withdrawn/no jurisdiction 2 0 0 2 1 0 2 0

(2019/2020) QUARTER 3 MERGER STATISTICS
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Source: M&A’s data

8. The number of mergers by decision shows that out of the 
finalised 70 merger cases in Q4, of these transactions 64 
(91%) were approved without conditions, 6 (9%) were 
approved with conditions and no case was prohibited or 
abandoned. In overall, the Commission received a total of 
302 cases in 2019/2020 financial year compared to 345 
notifications in 2018/2019 financial year. There has been 
a general decline of up to 15% in terms of cases notified, 
finalised, approved without conditions and approved with 
conditions between 2018/19 and 2019/20 financial year.

9.  From Figure 2 below, majority of cases that were notified 
were intermediate mergers (43), large mergers (23) and no 
small mergers were notified in Q4. It is important to note 
that the Commission generally receives higher number 
of intermediate mergers compared to the large mergers 
(across various periods). On annual basis, the Commission 
received 216 intermediate mergers, 82 large mergers and 4 
small mergers. As indicated above, generally there are more 
intermediate mergers filed than large and small mergers.

   Figure 2:  Q4 cases by merger category
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Contributors: Grashum Mutizwa, Wiri 
Gumbie, Hlumani Mandla, Mogau 
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Mfuphi

OVERVIEW OF Q4

1. The Commission received 66 merger 
notifications during Q4 and finalized 
70 mergers in the same period. Year 
on Year (quarterly) analysis shows that 
there has been a noticeable decline 
of approximately 10% in number of 
cases notified in Q4 of 2018/2019 
versus Q4 of 2019/2020 financial 
year. The expectation is that there will 
be a decline in the number of merger 
cases filed with the Commission in 
Q1 of 2020/21 financial year more so 
in the light of slowed down economic 
activity due to the national lock down 
as a result of COVID 19.

2. The number of mergers by decision 
shows that out of the finalised 
70 merger cases in Q4, of these 
transactions 64 (91%) were approved 

without conditions, 6 (9%) were 
approved with conditions and no 
case was prohibited or abandoned. 

3. The key cases that the Division 
handled during this period are 
discussed separately in the 
subsequent section.

4. The Division has met the turn-around 
times for all cases finalized in Q4 as 
well as for the financial year. At the 
commencement of Q4, the Monitoring 
Unit was monitoring 212 conditions. 
At the end of Q4, 5 conditions were 
closed, and 6 new conditions were 
added to the conditions monitoring 
list. 

5. Given the current economic climate, it 
is expected that there will be a decline 
in the number of mergers notified 
to the Commission in Q1 of the 
2020/2021 financial year, however, 
this will be followed by a rapid surge 
in cases going into Q2 and Q3.  

Q4 STATISTICS

6. The Commission received 66 merger 
notifications during Q4 and finalized 
70 mergers in the same period. Year 
on Year (quarterly) analysis shows that 
there has been a noticeable decline 
of approximately 10% in number of 
cases notified in Q4 of 2018/2019 
versus Q4 of 2019/2020 financial year. 
The expectation is that there will be a 
decline in the number of merger cases 
filed with the Commission in Q1 of 
2019/20 financial year especially due 
to slowed down economic activity 
arising from the global and national 
lockdown as a result of COVOID 19.

7. Figure 1 below shows a summary 
of cases notified, finalized, decided 
and abandoned/ withdrawn between 
2018/2019 and Q3 of 2019/2020 
financial years.

M&A QUARTERLY 
PERFORMANCE REPORT: QUATER 4
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13. It is important to also note that 
generally the Commission process a 
lot of mergers in the property sector, 
a majority of which are large mergers. 
This was also consistent in Q4. 
However, for the year, the Commission 
processed equal proportions of 
mergers in both the property sector as 
well as manufacturing sector. 

D. KEY CASES IN Q4

ARCELORMITTAL SOUTH AFRICA 
(PTY) LTD AND THE MANUFACTURING 
AND PRODUCTION OF STRUCTURAL 
STEEL AND RAIL BUSINESS OF 
HIGHVELD STRUCTURAL MILL (PTY) 
LTD

14. On 24 January 2020, the Competition 
Commission (Commission) 
recommended an unconditional 
approval of the acquisition by 
ArcelorMittal South Africa Ltd (AMSA) 
of the manufacturing and production 
of structural steel and rail business 
(Structural Mill Business) of Highveld 
Structural Mill (Pty) Ltd (HSM). 

15. AMSA is a producer of steel products. 
Of relevance to the proposed 
transaction is AMSA’s production 
of long steel products. Long steel 
products can be broadly classified 
as Heavy Sections (HS), Light and 
Medium Steel Sections (LMS) and 
Other Long Products (OLP). AMSA 
does not produce HS. It is only active 
in the production of LMS and OLP. 
The Commission found that AMSA 
produces a wide range of LMS and 
OLP products. 

16. HSM is currently the only producer 
of HS in South Africa. HSM also has 
the capability to produce a small 
range of LMS products at its Heavy 
Sections Mill. Highveld entered in 
business rescue proceedings in 2015 
and HSM has not produced any 
products (HS and LMS) for its own 
account. After entering in business 
rescue proceedings, HSM has been 
producing HS products on behalf of 
AMSA, in exchange for a tolling fee. 
HSM does not currently produce any 
other products for its own account, 
since it does not have the necessary 
steel inputs required to produce any 
steel products.

17. The Commission found that the merger 
does not effectively alter the structure 

of the market as it merely replaces one 
producer for another over the same 
productive capacity as has been the 
case in the past 5 years. However, the 
Commission assessed the potential 
horizontal overlap in relation to the 
production of LMS products. The 
Commission found that although HSM 
has not produced any LMS products 
since entering in business rescue 
proceedings, there is a potential 
overlap between the merging parties 
as HSM has the production capability 
to produce these products.

18. The Commission first assessed 
the relevant counterfactual to the 
proposed transaction and found that 
the business rescue practitioners are in 
the process of winding down the HSM 
business. As such, the Commission 
found that the continuation and 
conclusion of the wind-down 
plan of HSM is the most relevant 
counterfactual. The competition 
assessment was conducted against 
this background.

19. With regards to unilateral effects, the 
Commission found that the merger is 
unlikely to change the current market 
dynamics in relation to the production 
and supply of LMS products. This is 
due to the fact that HSM is not currently 
active in this market and therefore 
does not currently offer a competitive 
constraint to AMSA. It is also unlikely 
that HSM will start production of these 
products in the absence of the merger 
given its inability to self-supply the 
necessary steel inputs. Further, the 
Commission also found that although 
imports of LMS products are on the 
decline, there are still sufficient and are 
likely to pose a competitive constraint 
to the merged entity post-merger. This 
was confirmed by customers of the 
merging parties. 

20. The Commission also assessed 
whether the expansion of AMSA into 
the HS market is likely to result in 
anticompetitive effects through the 
bundling of HS products (for which it 
will be the only producer in South Africa) 
with the other long steel products 
it currently produces and supplies 
in South Africa. The Commission 
considered the purchasing pattern of 
customers and found that long steel 
products are produced with so many 
different dimensions as each product 
has a specific use, and customers 

purchase the product based on their 
specific requirements. As such, it is 
not possible to require a customer 
to purchase a bundle of products. In 
addition, it is unlikely that AMSA would 
bundle the products post-merger as 
the products are specifically made 
per order based on the requirements 
of the customer. This was confirmed 
by customers. Further, customers also 
indicated that imports are a viable 
option and are likely to constrain the 
merged entity post-merger.

21. With regards to public interest 
considerations, the Commission found 
that the merger is unlikely to result in 
negative effects on employment. In 
fact, the proposed transaction will have 
a positive impact on employment as all 
the current employees of HSM will be 
retained by AMSA. The counterfactual 
to the current transaction is likely 
to result in job losses for the HSM 
employees. 

22. The Commission also found that in 
the long term, the merger is likely to 
result in synergies between AMSA and 
Highveld such that local production of 
main line rails may occur than would 
be the case if the steel mills continue 
operating separately. This product is 
currently being imported as there are 
no local firms with the capability to 
produce main line rails in South Africa. 
Localization of main line rails is likely to 
benefit the South African steel industry 
as well as consumers in general as it 
will result in increased employment 
opportunities and reduced costs. As 
such, the proposed transaction is 
likely to benefit the steel industry in 
South Africa.

23. For these reasons, the Commission 
recommended an unconditional 
approval to the Competition Tribunal 
(Tribunal). The Tribunal approved the 
proposed transaction unconditionally 
on 12 February 2020.

MERGER BETWEEN SIMBA (PTY) LTD 
AND PIONEER FOOD GROUP LIMITED

24. The Commission recommended that 
the Competition Tribunal (Tribunal) 
approves Simba (Pty) Ltd’s (Simba) 
acquisition of Pioneer Food Group 
Limited (Pioneer Foods) subject to 
public interest conditions.  

25. Simba, a subsidiary of PepsiCo Inc. 

Phase
Turnaround times 

Target met / Not (Year)
Q1 Q2 Q3 Q4 Year

Phase 1 19 17 19 17 18 Target met

Phase 2 40 38 41 42 40 Target met

Phase 3 intermediate 58 55 57 59 57 Target met

Phase 3 Large 139 130 91 91 113 Target met

Source: M&A’s construction

10. Table 1 below highlights the turnaround times for the different cases finalised in Q4 and for the financial year. As noticeable from 
Table 1, the Division has met turnaround times for all cases in Q4 as well as for the year.  

11. For intermediate mergers, the following are turnaround times: Phase 1 target met at 17 days (18 days for the year); Phase 2 target 
met at 42 days (40 days for the year) and Phase 3 target met at 59 days (57 days for the year). For large mergers Phase 3, the 
Division also met the target at 91 days (113 days for the year). 

   Table 1:  Summary of average turnaround times, Q4 and the year.

C. SECTOR ANALYSIS

12. Most cases that the Commission 
assessed in Q4 were in the property 
sector (34%), manufacturing sector 

(20%) and wholesale trade (17%). 
Other sectors such as transport, 
ICT and finance comprised of 4% 
each. For the year, the Commission 
assessed majority of cases in the 

manufacturing sector and property 
sector (30% each) as well as finance 
sector (10%). Figure 3 below depicts 
the sectors in which mergers took 
place in Q4.

   Figure 3: Mergers finalised by sector, Q3

Finance 4%

Property 34%

Agriculture  2%

Mining 4%

Construction 4%

Other Service Activities 1%

Wholesale 17%

Professional, scientific & technical activities  2%

Manufacturing 20%

Information and 
Communication Technology

4%

Source: M&A’s construction

Transportation and storage

4%

Health  2%

Electricity, gas, steam and air conditioning supply 2%
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behavioural conditions which are 
meant to remedy the unilateral 
effects likely to arise from the merger.  
The conditions include a structural 
separation between the MSC and IM 
businesses in South Africa, such that 
the two businesses will continue to 
be run separately with independent 
strategic and marketing decisions in 
relation to South Africa.

43. The Tribunal approved the matter 
subject to the proposed conditions on 
16 March 2020.

E. COMPLIANCE AND IMPACT    
     OF REMEDIES IMPOSED IN Q4

44. In this financial year, the Mergers 
Notification Unit (the “Unit”) has 
identified 12 conditions that are due 
for closing during the 2019/20 FY. At 
the end of Q4, the Unit had closed 
5 conditions. The Unit closed a total 
of 24 conditions during the 2019/20 
FY. During Q4, the Unit dealt with 6 
investigations on complaints relating 
to alleged breach of conditions 
and alleged breach of undertakings 
made in mergers approved without 
conditions. This report will highlight 
the number of conditions closed 
at the end of Q4 as well as the new 
conditional approvals in Q4. 

(a) Monitoring Pending Conditions 

45. At the commencement of Q4, the Unit 
was monitoring 212 conditions. At the 
end of Q4, 5 conditions were closed, 
and 6 new conditions were added to 
the conditions monitoring list. These 
statistics will be presented later 
below under the section dealing with 
conditions imposed in Q4. Therefore, 
as at the end of Q4, the Unit was 
monitoring 213 conditions. 

(b) Closing of lapsed conditions 

46. In ATC South Africa Infrastructure 
(Pty) Ltd and Eaton Towers 
South Africa (Pty) Ltd (Case No.: 
2016Jun0027), the conditions 
required the merging parties not to 
retrench any employees for a period 
of 3 years from implementation date. 
The compliance affidavits submitted 
by the merged entity indicates that it 
complied with the conditions, as it did 
not retrench any employees during 
the moratorium period. As such, the 
Commission terminated and removed 

the conditions from the monitoring 
list. 

47. In Southern Sun Hotels (Pty) Ltd and 
Hospitality Property Fund Limited 
(“HPF”) (Case No.:2015Dec0720), 
the conditions required that HPF 
has its own executive management 
team, which will be responsible 
for day to day operations of HPF 
(such as marketing and pricing) and 
such executive management team 
will not include any persons who 
are simultaneously employed in an 
executive management capacity 
by Southern Sun. In addition, 
the conditions required the HPF 
management and directors to 
ensure strict compliance with any 
confidentiality obligations contained 
in the lease agreements with third 
party hotel operators and ensure that 
same is disclosed to employees of 
Southern Sun. The merging parties 
were also required to create and 
put in place a Confidentiality and 
Information Exchange Policy (Policy) 
to ensure compliance with the 
Conditions and avoid the exchange 
of competitively sensitive information. 
The compliance affidavits submitted 
by the merging parties indicate that 
they complied with the conditions, as 
they adopted the Policy that sought 
to achieve information barriers. As 
such, the Commission terminated 
and removed the conditions from the 
monitoring list. 

48. In Bedrock Mining Support (Pty) 
Ltd (Bedrock) and The Letaba, 
Numbi and De Kaap Business of 
Mondi Limited (Target Firm) (Case 
no.: 2010Jan4882), the conditions 
required the merged entity to comply 
with the contractual obligations 
contained in the supply agreements 
concluded by Bedrock and its 
customers. The Commission found 
that the merged entity substantially 
complied with the conditions as 
it supplied substantial volumes of 
timber to the Target Firm’s customers 
and it provided all the timber that were 
required by the customers on demand 
during condition period. In addition, 
the Commission noted that Bedrock’s 
entire forestry business, including the 
Target Firm, was sold to MTO Forestry 
(Pty) Ltd in 2014 and that transaction 
was unconditionally approved by the 
Commission on 17 October 2014. 
The Conditions therefore fell away 

at the end of October 2014 upon the 
approval of the 2014 transaction. As 
such, the Commission terminated 
and removed the conditions from the 
monitoring list. 

49. In Fidelity Security Services (Pty) 
Ltd and ADT Security (Pty) Ltd (Case 
no.: 2016Aug0423), the conditions 
required Fidelity Security Services 
to voluntarily notify the Commission 
of all small mergers it undertakes in 
the security market, for a period of 36 
months from the implementation date. 
The compliance affidavits submitted 
by the acquiring firm confirmed that it 
did not engage in any small mergers 
during the 3-year reporting period. 
As such, the Commission terminated 
and removed the conditions from the 
monitoring list.

50. In Absa Bank Limited and The 
Private Label Store Card Portfolio 
of Edcon (Pty) Limited (Case 
No.:2012Jun0344), the conditions 
provide that for as long as Absa 
controls both the private label store 
card portfolio of Edcon Limited 
(Edcon Book Debt) and Woolworths 
Financial Services (Pty) Ltd (WFS), 
it shall continue to apply the ring 
fencing measures, to ensure that 
Edcon and Woolworth do not 
share their respective competitively 
sensitive information through Absa. 
On 15 January 2020, the Tribunal 
unconditionally approved Absa’s 
disposal of the Edcon Book Debt to 
RCS Cards (Pty) Ltd.  Therefore, Absa 
has now ceased to control the Edcon 
Book Debt. Considering this, the 
conditions are no longer applicable 
and as such, the Commission 
terminated and removed the 
conditions from the monitoring list. 

(c) Summary of Complaints 
      Investigated by the Unit

Coca-Cola Bottling Beverages merger

51. The Commission received a complaint 
from the Food and Allied Workers 
Union (FAWU) alleging that the 
Merged Entity had breached Clause 
9.1 and Clause 9.2 of the conditions 
by identifying 1,703 bargaining 
unit employees for retrenchments. 
FAWU indicated that the Merged 
Entity justified the retrenchments 
as operational requirements due to 
the impact of the Health Promotions 

(“PepsiCo”), proposed to acquire the 
entire issued share capital of Pioneer.

26. PepsiCo supplies packaged foods, 
snacks and beverages throughout 
various countries. PepsiCo’s principal 
operating entity in South Africa is 
Simba. PepsiCo, through Simba, 
sells ready-to-eat products in South 
Africa under well-known brands 
which include, inter alia, Simba, Lays, 
Dorito’s, NikNaks and Fritos. Simba’s 
products include peanuts and raisins, 
chips, ready-to-eat popcorn and 
pretzels. In addition, PepsiCo provides 
beverages in the form of carbonated 
soft drinks in South Africa through 
a franchisee. The beverages brands 
provided by PepsiCo in South Africa 
include PepsiCo, 7Up, Mountain Dew 
and Miranda. 

27. Pioneer Foods is a South African 
producer and distributor of a range of 
branded food and beverage products. 
Its popular food brands include 
Sasko, White Star, Weetbix, Safari and 
Wellingtons, while its beverage brands 
include Ceres, Liquifruit and Fruitree. 
In addition, Pioneer Foods supplies 
Lipton Iced Tea in South Africa as 
an exclusive franchisee of the Pepsi 
Lipton International joint venture 
between PepsiCo and Unilever in 
South Africa.

28. The Commission found that the 
proposed transaction raises a 
horizontal overlap in relation to the 
manufacture and supply of savoury 
snacks and ready-to-drink non-
alcoholic beverages (“NABs”).In the 
national market for the supply of 
savoury snacks, the Commission 
found that the transaction will result 
in minimal market share accretion 
and accordingly, was unlikely to 
significantly change the structure of 
the market. In the national market for 
the supply of NABs, the Commission 
found that the proposed transaction 
is unlikely to substantially lessen or 
prevent competition considering the 
merged entity’s relatively low market 
share.

29. The Commission also considered the 
impact of the proposed transaction on 
the narrower national market for the 
supply of peanuts and found that the 
merged entity will have a moderately 
high market share with accretion of 
over 10%. Despite this moderately 

high market share, the Commission 
found that there at least 10 players 
who provide peanuts in the South 
African market who hold in excess of 
60% of the market. 

30. The Commission further found that 
the proposed transaction results in 
vertical overlaps, but it is unlikely 
to result in any vertical foreclosure 
concerns post-merger because the 
merged entity does not have the ability 
to foreclose any firm from any market 
in South Africa.

31. Taken as a whole, the Commission 
formed the view that the proposed 
transaction is unlikely to substantially 
prevent or lessen competition in any 
market in South Africa.

32. In relation to public interest, the 
Commission noted that the merging 
parties had proactively engaged 
the Minister of Trade, Industry and 
Competition (the “Minister”) and 
presented a suite of public interest 
commitments to the Commission, 
relating to the development of local 
supply chains, emerging farmers 
and small / medium business. The 
Commission formed the view that 
these commitments will likely have a 
pro-public interest benefit. 

33. The Commission considered the 
impact of the proposed transaction 
on employment and B-BBEE. The 
Commission found that the proposed 
transaction will not result in any 
retrenchments and the merging 
parties have committed that the 
merger will create direct and indirect 
jobs. In addition, the merging parties 
committed to not retrenching any 
employees as a result of the merger 
for a period of 5 years. 

34. The Commission found that the public 
interest commitments proposed 
would result in an increase in black 
and employee ownership/participation 
within Pioneer Foods. In this regard, 
the Commission found the B-BBEE 
proposal will create an employee share 
scheme that will result in employee 
participation of at least 12.9% 
shareholding in the merged entity. In 
addition, employees would be able 
to appoint at least one non-executive 
director to the board of Pioneer Foods, 
which was not the case pre-merger. 
As such, the Commission formed the 

view that the proposed transaction will 
promote black ownership and black 
participation within the merged entity 
post-merger. 

35. As such, the Commission 
recommended that the proposed 
transaction be approved subject to 
the public interest conditions outlined 
above.

MARINVEST S.R.I AND IGNAZIO 
MESSINA & C. S.P.A AND RORO ITALIA 
S.R.L.

36. The Commission has recommended 
that the Competition Tribunal (Tribunal) 
approve the proposed transaction 
whereby Marinvest S.r.I (Marinvest) 
intends to acquire Ignazio Messina 
(IM) & C. S.p.A and RORO Italia S.r.l. 
(RORO) with conditions. 

37. Marinvest is a holding company 
and as such does not have any 
activities. Marinvest operates through 
the MSC Group, a global maritime 
transport company. Of relevance to 
the proposed transaction is the cargo 
maritime transport (container-liner 
services) activities of MSC.

38. In South Africa, IM’s activities are 
limited to container-liner services and 
Roll-On Roll-Off (RO-RO) shipping 
services. 

39. The Commission found that the 
proposed transaction is likely to result 
in unilateral effects as the merging 
parties have high market shares and 
are each other’s closest competitors 
in the market for the provision of 
container liner shipping services to/
from South Africa and East Africa.

40. The Commission also found that 
as a direct result of the proposed 
transaction, the countervailing power 
of customers on the East Africa route 
will be reduced as two of the main 
players will be part of the same group 
after the merger.   

41. Notwithstanding the findings on 
unilateral effects, the Commission 
also notes the counterfactual that IM 
and GM are in debt and are likely to be 
liquidated if the proposed transaction 
is not implemented. 

42. In light of the above, the Commission 
recommended that the proposed 
transaction be approved to certain 



4342

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Market Condition

2019Nov0017 Wipro Unza 
Holdings Ltd

Canway (Pty) 
Ltd

Manufacturing Public Interest: Employment – Restriction on the 
number of retrenchments for a period of 2 years from 
the implementation date.

Public Interest: industrial sector or region – The 
merged entity is required to continue to procure 
packaging products, currently being manufactured 
locally for a period of 2 years from the implementation.

2020Jan0026 Up John Inc. 
(Newco)

Mylan N.V. Manufacturing Public Interest: Employment – Moratorium on 
retrenchments for a period of 3 years from the 
implementation date. 

2020Nov0024 Kwande Capital 
Proprietary 
Limited

The Glass 
Division of 
Nampack 
Products 
Limited

Manufacturing Public Interest: Employment – Moratorium on 
retrenchments. 

Public Interest: Investment – Subject to favourable 
Macro-Economic Factors, the Merged Firm commits 
and undertakes that the operations and related 
facilities of Nampak Glass in South Africa shall 
be maintained and kept in place in line with the 
commitment and intention to sustain and grow the 
operations so as to meet demand.  Consistent with 
this commitment, the Merged Firm undertakes to 
incur all reasonable and necessary capital expenditure 
required to refurbish or replace the furnaces at the 
Nampak Glass operations after the Closing Date. 

Isanti commits to construct and commission an 
additional Furnace within 4 years from the Closing 
Date (or such shorter timeframe as may reasonably be 
achieved) to service committed demand from third-
party customers.  

Behavioural: Information exchange – The 
Merged Firm commits that suitable and appropriate 
information barriers will be put in place such 
that commercially sensitive or other confidential 
information pertaining to current and future third party 
customers of Nampak Glass is not unduly made 
available to AB InBev in a fashion that may raise 
potential competition concerns.

Behavioural: Supply – The Merged Firm undertakes 
that a material portion of the Output will be made 
available to Third-Party Customers (with preference 
to firms which are owned or controlled by Historically 
Disadvantaged Persons and SMMEs).  

   Table 2:  List of cases approved with conditions by the Commission in Q3Levy, informally known as the 
“sugar tax”. The Unit extensively 
investigated the complaint and found 
that the retrenchments proposed 
within the Merged Entity are merger 
specific and recommended that the 
Commission Meeting issue a Notice 
of Apparent Breach. The Notice of 
Apparent Breach was issued by 
the Commission during Q3 of the 
current financial year. Subsequently 
the Merged Entity has provided 
submissions arguing that no breach 
has occurred to the Commission and 
these are still being considered by the 
Commission.  

Kynoch and Profert merger 

52. The Commission received a 
complaint from Chemical, Energy, 
Paper, Printing, Wood and Allied 
Workers’ Union (“CEPPWAWU”) 
alleging that certain retrenchments 
that Kynoch intended to implement in 
July 2019 at its Port Elizabeth plant 
are as a result of the merger. The Unit 
found that the retrenchments were 
justified as they were implemented 
after the merging parties had offered 
the affected employees reasonable 
offers of alternative employment 
in circumstances where the target 
firm, Profert Cluster, was in business 
rescue. Thus, the Unit concluded that 
the retrenchments were not merger 
specific.  

APL Cartons and Part of the business 
of Neopak merger

53. The Commission received a complaint 
from CEPPWAWU alleging that the 
merged entity implemented merger 
specific retrenchments by diverting 
work away from Neopak’s Epping 
plant to other APL plants. The Unit 
found that most of the retrenchments 
effected were voluntary and thus fell 
outside the scope of the conditions. 
Further, the remaining retrenchments 
were appeared operational in nature 
as they were linked to the drought 
in the Western Cape and loss of 
business suffered by the merged 
entity. Despite this, the Unit was 
concerned that given the non-merger 
specific nature of the retrenchments, 
the development fund established 
to benefit employees who had been 
involuntarily retrenched, would 
remain unutilised. Therefore, the 
Unit persuaded the Merged Entity 

to approach the Commission for a 
variation of the Conditions to ensure 
that up to 29 employees can access 
the development fund, irrespective 
of whether they were/are retrenched 
voluntarily or involuntarily. As such, 
the Unit dismissed the complaint and 
varied the conditions accordingly. 

The Coca-Cola Company and Coca-
Cola Beverages Africa (CCBSA) merger

54. The Commission received a 
complaint from CCBSA related to the 
SAB Zenzele Scheme. The conditions 
required that former SAB employees 
that would be transferred to CCBSA 
as a result of the merger (the “Former 
Employees”) would continue to 
remain part of the Zenzele Scheme. 
It is alleged that this condition was 
breached when in November 2019, 
SAB paid Zenzele Scheme an ad hoc 
allocation (the “2019 Allocation”). 
However, this allocation excluded 
the Former Employees. On 30 March 
2020, the Tribunal granted the Former 
Employees interim relief providing 
that the merged entity set aside R52 
million to be used to satisfy the Former 
Employees’ claims to access the 2019 
Allocation, pending the outcome of 
the Commission’s investigation of 
the complaint. The Unit completed 
its investigation of the complaint 
and it sent a memorandum to the 
Commission Meeting recommending 
that the Commission issue a Notice 
of Breach

AB InBev and SABMiller merger

55. The Commission received 2 
complaints by the Food and Allied 
Workers Union (FAWU), wherein 
FAWU alleges that the Merged 
Entity has breached the employment 
Conditions. The first complaint relates 
to a retrenchment of 31 employees in 
Cape Town that were implemented in 
November 2019 (“First Complaint”) 
and the second complaint relates 
to the anticipated retrenchment of 
up to approximately 500 employees 
(“Second Complaint”). The MNU 
team is investigating both complaints 
and has received submissions from 
the Merged Entity and FAWU with 
regards to the First Complaint. 
Regarding the Second Complaint, 
the Merged Entity has responded to 
the allegations and FAWU has been 
given an opportunity to respond 

to the Merged Entity’s response. 
FAWU’s response is anticipated by 7 
April 2020. The MNU team, however, 
notes that in relation to the Second 
Complaint, the Merged Entity has 
indicated that it is still consulting with 
the remaining affected employees 
as some of them have agreed to 
be redeployed and others have 
requested to be voluntarily retrenched. 
Both FAWU and the merged entity 
confirm that no retrenchments have 
been implemented although FAWU 
considers that the imminent nature of 
the retrenchments constitutes a breach 
of the moratorium on retrenchment. 
Given the national lockdown, the 
merged entity has indicated that the 
ongoing consultation process will 
only recommence post the lockdown. 
The MNU team is still considering the 
complaints and will finalise in due 
course  

Pioneer and Pannar merger 

56. The Commission received a complaint 
from Barnard Inc. indicating they 
represent certain farmers that allege 
that the merged entity has stopped 
supplying them with certain seeds 
as required by the merger conditions. 
The Unit is still engaging the merged 
entity and assessing the complaint.  

(d) Conditions imposed on cases 

57. During Q4, 6 (six) cases were 
approved by the Commission or 
recommended for approval by the 
Competition Tribunal, subject to 
conditions. These cases are depicted 
in Table 2 below. 
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1  This was an international transaction and a total of 1024 jobs were saved worldwide but 27 relate to South Africa.
2  In the Simba (Pty) Ltd and Pioneer Food Group Limited (2019Sep0013) merger, PepsiCo undertook to create 500 indirect jobs as a result of the merger.

58. Table 2 above indicates that all the 6 cases had public 
interest conditions. Of the 6 cases with conditions, 2 had a 
combination of public interest and behavioural competition 
conditions. All 6 cases with public interest conditions had 
employment conditions attached to them as follows: 1 case 
had conditions related to employment only; 1 case had a 
combination of employment and SMMEs or HDIs conditions; 
1 case had a combination of employment, investment, 
SMMEs, industrial sector or region and B-BBEE conditions; 
1 case had a combination of employment and behavioural 
conditions; 1 case had a combination of employment, 
investment and behavioural conditions; and the remaining 
case had conditions related to employment and industrial 
sector or region. 

59. Of the 2 cases with behavioural competition conditions, both 
were a combination of information exchange and supply 
conditions. 

F. JOBS REPORT FOR Q4

60. The table below provides an overview of the impact on jobs 
in Q4. Table 3 considers the number of jobs lost, the number 
of jobs saved and the number of jobs likely to be created 
through mergers and acquisitions that were finalised in Q4. . 

61. In Q4, 3 cases had an impact on jobs as reflected in Table 2 
above. The list of the 3 cases with an impact on jobs is listed 
on Table 3 below. These cases related to the manufacturing 
and transport and storage sectors. All 3 cases were approved 
with employment related conditions by the Commission. The 
figures in Table 2 above suggest that more jobs were saved 
compared to the number of jobs lost in Q4. This suggests a 
positive net impact on jobs in Q4.

62. The 3 cases that had an impact on employment as reflected 
in Table 3 below are provided in the below table for the sake 
of convenience

Month Jobs lost Jobs saved
Intended job 

creation
No. of cases Net effect 

January 0 0 0 0 0

February 0 271 5002 2 +527

March 35 0 0 1 -35

Total 35 27 500 3 +492

   Table 3:  Summary of the impact on jobs in Q4

Source: Commission’s calculations

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Market Condition

Public Interest: Investment – Over a 5-year period 
post the Planning Phase, the Merged Firm shall make 
available an aggregate amount of R600 million as 
a development fund for investment in programmes 
in South Africa with respect to education, SMMEs, 
enterprise and agricultural development. 

In addition, PepsiCo shall invest approximately R6.5 
billion to Pioneer Foods for productive capacity. 

2019Nov0041 Outotec Oyi The minerals 
business of 
Metso Oyi

Manufacturing Public Interest: Employment – Moratorium on 
retrenchments for the period between the Approval 
Date and the Implementation Date and thereafter, a 
period of 2 years post the Implementation Date.

Public Interest: SMMEs / HDIs – The Merging Parties 
will each continue the Learnerships and Bursaries 
programmes which are in place for HDI’s for the 
remainder of the 2020 calendar year, 2021 and 2022. 
These are meant to develop technical skills amongst 
HDIs to facilitate their ability to enter and participate 
within the Minerals Processing Value Chain. 

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Market Condition

2019Oct0016 Marinvest S.r.I Ignazio 
Messina & C. 
S.p.A 

Transportation 
and Storage

Public Interest: Employment – Moratorium on 
retrenchments at the target firm for a period of 3 years 
from the implementation date.  

Behavioural: Supply – For a period of 3 years post-
transaction the target firm will continue to use the 
services of their existing South African Small and 
Medium Sized Suppliers on the same terms and 
conditions that existed pre-transaction. In this context 
“existing” means having a valid agreement with IM or 
IM SA as at the date of approval by the Tribunal.

Behavioural: Information Exchange/Ring-fencing 
– The IM SA Business will be kept separate from the 
MSC South Africa Business and no steps will be taken 
to integrate or otherwise align the activities or conduct 
of IM and MSC’s respective SA operations.

2019Sep0013 Simba (Pty) Ltd Pioneer Food 
Group Limited

Manufacturing Public Interest: Employment – Moratorium on 
retrenchments for a period of 5 years from the 
implementation date. In addition, the merged entity will 
maintain the aggregate number of employees in South 
Africa as at the implementation date. 

Public Interest: B-BBEE – The merged entity 
shall implement a B-BBEE transaction with an 
employee ownership scheme within 12 months of the 
implementation date.

Public Interest: Industrial Sector or Region – The 
Merged Firm shall remain incorporated in South Africa. 

The Merging Parties commit that the Merged Firm 
shall continue and expand the Pioneer Foods policy 
and practice of maximising local production. This 
shall be achieved by, inter alia, introducing the 
Food Innovation Valleys concept to South Africa, 
which seeks to be a catalyst for sustainable growth 
in the agriculture and food supply chain focused 
on innovation in order to develop sustainable, 
resource-efficient and trusted food systems, bringing 
together various stakeholders including government, 
academics and industry. 

Public Interest: SMMEs and HDIs – The Merged Firm 
shall maintain all sale and distribution agreements 
with firms controlled by Historically Disadvantaged 
Persons and SMMEs for a period of 2 (two) years 
from the Closing Date, in line with ordinary business 
practices and on no less favourable terms and 
conditions as applicable on the Approval Date 
(provided that those agreements are on reasonable, 
commercially justifiable and non-discriminatory terms 
and conditions, particularly as regards appropriate 
quality standards, reasonably competitive commercial 
terms and cost.  
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Month Jobs lost Jobs saved
Intended job 

creation
No. of cases Net effect 

April 37 39 473 0 2 +39 436

May 0 0 0 0 0

June 38 4 0 2 -34

July 516 74 2 1503 4 +1 708

August 0 0 0 0 0

September 47 2 258 0 2 +2 211

October 21 8724 0 3 +851

November 42 191 0 5 +149

December 0 214 0 1 +214

January 0 0 0 0 0

February 0 275 5006 2 +527

March 35 0 0 1 -35

Total 701 43 086 2 150 19 +44 535

   Table 6:  Summary of the impact on jobs in Q1 to Q3 (To date)

M&A’s construct from the Quarterly Reports data

G. FUTURE OUTLOOK

66. Given the current economic climate as well as the anticipated impact of COVID 19 on the economy, it is anticipated that there 
might be a continued decline in the number of cases notified in Q1 of the 2020/21 financial year while firms are evaluating the 
impact at firm level. However, it is likely that there may be a rapid escalation in the number of cases going into Q2 and Q3 of the 
financial year, largely business rescue transactions 

3  It is intended that Case No.2019May0001 Cheetah Chrome South Africa Proprietary Limited and Dilokong Mine (Pty) Ltd will create 1600 jobs over 
a period of 10 years. It is further intended that Case No.2019Feb0041 Milco SA Proprietary Limited and Clover Industries Limited will create 550 
jobs over a period of 5 years.

4 The outlier merger was: 2019Sep0036 – Vector Logistics (Pty) Ltd and The Cold Storage Business of Imperial’s CPG Division merger, which was 
anticipated to save 817 jobs.

5 This was an international transaction and a total of 1024 jobs were saved worldwide but 27 relate to South Africa.
6 In the Simba (Pty) Ltd and Pioneer Food Group Limited (2019Sep0013) merger, PepsiCo undertook to create 500 indirect jobs as a result of the 

merger.

64. Table 5 above indicates that the Commission imposed employment conditions on 6 cases. These cases related to the manufac-
turing and transport and storage sectors. 

65. The table below provides an overview of the impact on jobs for the 2019/20 financial year to date. Table 6 considers the number 
of jobs lost, the number of jobs saved and the number of jobs likely to be created through mergers and acquisitions that were 
finalised from Q1 to Q4 of the 2019/20 financial year.

63. Table 5 below provides details on the cases approved with employment conditions in Quarter 4

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target Firm Market Condition

2019Nov0017 Wipro Unza 
Holdings Ltd

Canway (Pty) 
Ltd

Manufacturing Public Interest: Employment – Restriction on the 
number of retrenchments for a period of 2 years from the 
implementation date.

Up John Inc. 
(Newco)

Mylan N.V. Manufacturing Public Interest: Employment – Moratorium on 
retrenchments for a period of 3 years from the 
implementation date. 

2020Nov0024 Kwande Capital 
Proprietary 
Limited

The Glass 
Division of 
Nampack 
Products 
Limited

Manufacturing Public Interest: Employment – Moratorium on 
retrenchments. 

2019Oct0016 Marinvest S.r.I Ignazio 
Messina & C. 
S.p.A 

Transportation 
and Storage

Public Interest: Employment – Moratorium on 
retrenchments at the target firm for a period of 3 years 
from the implementation date.  

2019Sep0013 Simba (Pty) Ltd Pioneer Food 
Group Limited

Manufacturing Public Interest: Employment – Moratorium on 
retrenchments for a period of 5 years from the 
implementation date. In addition, the merged entity will 
maintain the aggregate number of employees in South 
Africa as at the implementation date.

2019Nov0041 Outotec Oyi The minerals 
business of 
Metso Oyi

Manufacturing Public Interest: Employment – Moratorium on 
retrenchments for a period of 2 years.

   Table 5:  List of cases approved with employment conditions by the Commission in Q4

Source: Competition Commission

Case No. Acquiring Firm Target Firm Jobs lost Jobs saved
Intended 

job creation
2019Oct0016 Marinvest S.r.l. Ignazio Messina & C. 

S.p.A 
0 27 0

2020Jan0026 Up John Inc. (Newco) Mylan N.V. 35 0 0

2019Sep0013 Simba (Pty) Ltd Pioneer Food Group 
Limited

0 0 500

   Table 4:  Mergers with Impact on Jobs 
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O
n 17 April 2020 the ACF 
steering committee meeting 
held a teleconference 
led by Chairman of the 

ACF Tembinkosi Bonakele. The 
objective of the teleconference was 
to discuss competition authorities in 
the region are addressing or operating 
under COVID-19, this was done 
through sharing of experiences and 
information by the authority heads. 
The following countries participated 
in the teleconference: South Africa, 
Kenya, Mauritius, Botswana, The 
Gambia, Morocco and eSwatini.

ACF: COVID-19 STATEMENT

The African Competition Forum 
(ACF) notes the advent of the 
COVID-19 pandemic that has 
ushered in unparalleled universal 
social and economic pandemonium 
in recent history. As the coronavirus 
generally spreads globally, and in 
Africa in particular, freezing virtually 
all economies and with an ever-
rising number of fatalities and health 
challenges, African competition 
authorities are confronted with one 
of the toughest challenges to their 
operations and enforcement activities.
In line with measures announced by 
respective governments to combat 
COVID-19, including the declarations 
of disaster and social distancing 
restrictions, the competition 
authorities had to effect business 
continuity plans to ensure delivery 
of services while safeguarding the 
health and safety of personnel. Some 
agencies have reprioritized their 
operations and moved deadlines 
for non-urgent programmes & 
enforcement, with personnel working 

remotely from home and all systems 
virtually automated.

Competition authorities, as part of their 
advocacy responsibilities, are also 
assisting their respective governments 
with regard to regulations and 
measures that facilitate business 
coordination to respond to the crisis, 
which ordinarily would be in breach 
of competition laws. This includes 
the healthcare sector coordinating 
on increasing the treatment capacity 
and supply of essential testing and 
treatment. It also extends to where 
a coordinated response is needed 
to the economic crisis, such as debt 
repayment and rental holidays by 
banks and retail property owners. It 
is necessary to accommodate such 
collaboration between competitors in 
order to minimise the impact of the 
crisis on the citizens.

While citizens were overwhelmed by 
panic and fear brought about by the 
declaration of disaster and lockdowns 
aimed at containing the spread of the 
virus, reports of an upsurge in prices 
of essential items and food stuff began 
to emerge. This is the result of some 
unscrupulous retailers and suppliers 
who wish to cash in on the calamity by 
charging exorbitant prices for essential 
products, in particular face masks and 
hand sanitizer, but also essential food 
products ahead of lockdowns.

This has meant that some competition 
authorities had to join the frontline 
and aggressively fight price-gouging 
and excessive pricing. This has 
required fast track action to stop 
the exploitative conduct and deter 
other businesses from following 

suite. Various remedial actions are 
being taken against suppliers and 
firms found to be contravention of 
competition laws, including fines and/
or donations to relief efforts. In this 
time, consumers play an important 
role in assisting to identify and report 
price gouging by retailers. 

Aside from enforcement measures, 
there has been proactive engagement 
with the grocery retailers, food 
companies, fresh produce markets, 
hygiene suppliers and chemical 
companies to curb unreasonable 
price increases for the duration of the 
lockdown period and report any price 
gouging by distributors/suppliers.

ACF
COVID-19 STATEMENT
By Precious Mathibe 

T
he Commission concluded 
a consent agreement with a 
corrugated box packaging 
company, Mpact Limited 

(Mpact), in respect of alleged acts of 
collusion and prior implementation of 
merger acquisitions in contravention of 
the Competition Act.

In terms of the agreement, confirmed as an 
order by the Competition Tribunal (Tribunal) 
Mpact undertook to pay a penalty of R7 000 
000 (seven million rand). The agreement 
followed an investigation initiated by the 
Commissioner in May 2016. 

Mpact, through its indirectly wholly owned 
subsidiary Rebel Packaging (Pty) Ltd 
(Rebel), acquired control of several entities 
without approval from the Commission. 
In terms of the Competition Act, these 
acquisitions were notifiable mergers, 
meaning that they were supposed to 

be reported to the Commission prior to 
implementation. Mpact admitted that this 
conduct contravened the Competition Act. 

In the course of its investigation, the 
Commission found that Mpact, together 
with a number of smaller entities, was 
involved in collusive conduct relating 
to price fixing, collusive tendering and 
division of markets in the market for the 
manufacture and supply of corrugated 
packaging products.

The Commission found that, after the 

mergers, Mpact, through its involvement 
as shareholder and supplier to the sheet 
plants over which it gained control, had 
insight into their costs and pricing as well 
as the specific customers whom they were 
targeting. Mpact also had a representative 
who sat on the board of directors of those 
sheet plants. 

The settlement resolved all issues in 
relation to the prior implementation of 
Mpact’s merger acquisitions and its 
alleged acts of collusion in contravention 
of the Competition Act. 

CORRUGATED BOX PACKAGING 
COMPANY PAYS R7 MILLION FOR 
CARTEL CONDUCT 

In terms of the agreement, confirmed as an order by the 
Competition Tribunal (Tribunal) Mpact undertook to pay a 
penalty of R7 000 000 (seven million rand). The agreement 
followed an investigation initiated by the Commissioner in 
May 2016. 
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essential products such as basic food 
items, healthcare and hygiene products. 

COMESA
The COMESA Competition Commission 
(CCC) issued a press release warning 
firms and individuals selling fake and 
dubious products claiming to ‘treat’ or 
‘prevent’ COVID-19, without medical 
evidence stand to contravene Article 27 
of the COMESA Competition Regulations 
(Regulations), attracting a penalty of up to 
USD300 000. The CCC also issued a press 
release setting out interim processes for 
merger reviews under the Regulations 
in light of COVID-19 including electronic 
submission of merger notifications, are 
required to be submitted electronically 
and parties are no longer expected to 
submit hard copies to the CCC, leniency 
in terms of notification periods and the 
extension of merger review periods.

Kenya
The Competition Authority of Kenya (CAK) 
instituted electronic merger filings. On 
16 March 2020, the CAK issued a press 
release noting that it had issued a remedial 
order to Cleanshelf Supermarkets after 
investigations determined that the 
retailer ‘unconscionably’ adjusted prices 
of Tropikal brand hand sanitizers in 
contravention of the Competition Act. 

Mauritius 
On 23 March 2020, the Mauritian 
Government implemented a ‘curfew’ 
which was extended to 4 May 2020.  The 
Competition Commission of Mauritius 
(CCM) issued a press release recognising 
that some businesses may require 
some level of collaboration in the public 
interest to ensure the continued supply of 
essential products and services. The CCM 
provided its assurance that competition 
law enforcement will not impede such 
cooperation in the public interest.

OECD
On 5 May 2020 the International 
Competition Network and Organisation for 
Economic Cooperation and Development 
hosted a joint webinar entitled 
“Competition Investigations During the 
Covid-19 Crisis”. The aim of the webinar 
was to provide a forum for competition 
authorities to discuss their experiences in 
dealing with the key practical enforcement 
issues within the context of COVID-19. 
The webinar was introduced by Frédéric 
Jenny (Chair of the OECD Competition 
Committee) and Andreas Mundt (Chair 

of the ICN Steering Group and President 
of the Bundeskartellamt) and moderated 
by Antonio Capobianco (Acting Head of 
OECD Competition Division).

The premise of the webinar was the 
recognition that many authorities have 
set up COVID-19 task forces, this 
includes the Competition Commission 
of South Africa. The webinar therefore 
provided an opportunity for competition 
authorities to discuss their interventions 
with counterparts. The topics covered 
in this discussion derived from a survey 
sent to competition authorities across 
the globe wherein they all set out which 
interventions have been instituted in their 
various jurisdictions. These measures 
covered interventions on how competition 
authorities are conducting investigations 
and merger reviews in lockdown, 
prioritisation, adapting investigative 
techniques during lockdown and 
governmental interventions that have had 
an impaction on competition regulation. 

The report is available at: http://www.
oecd.org/competit ion/Exploitat ive-
pricing-in-the-time-of-COVID-19.pdf 

further, throughout June the OECD hosted 
its annual Competition Week via webinars 
covering multiple topics through panel 
discussions and roundtables. These 
panels covered various topics such as:

• Competition in audit markets

• Criminalisation of cartels and bid 
rigging

• Start-ups, killer acquisitions and 
merger control thresholds

• Competition policy in times of 
COVID-19 

• Conglomerate effects of mergers

The Commission participated in the 
session covering conglomerate effects of 
mergers where the it shared experiences on 
the WeBuyCars merger. The Commission 
also made submissions during these 
sessions on cooperation with government 
and advocacy. The submission focused 
on how the Commission is engaging 
with government in the time of COVID-19 
by ensuring that competition law does 
not impede the national coordinated 
health response through contributing 
to prioritising targeted exemptions in 
the healthcare sector. However, these 
exemptions extended to other key 
sectors which required support to prevent 
failure and economic collapse in the 
retail tenant and banking sectors. The 
Commission also supported efforts to 

minimise consumer exploitation through 
its collaboration and cooperation with the 
National Consumer Commission using 
interim regulations geared towards price 
gouging of essential goods and services. 

UNCTAD
On 3 June 2020 the UNCTAD Secretariat 
organised a webinar to discuss the role of 
international cooperation for competition 
law and policy in times of COVID-19 with 
representatives from the competition 
authorities of Albania, Austria, Brazil, 
Indonesia, Japan, South Africa, Russian 
Federation and the United States of 
America. More than 500 participants 
registered for the webinar from more than 
50 jurisdictions worldwide. 

The webinar was opened by the head 
of the UNCTAD’s Competition and 
Consumer Policies Branch Teresa Moreira. 
She highlighted the role of UNCTAD as a 
platform to support countries, especially 
developing countries, in better tackling 
challenges arising from COVID-19 and 
noted the positive impact of the current 
crisis in fostering stronger international 
cooperation.

Panellists from the Albanian Competition 
Authority, Indonesian Competition 
Commission, Competition Commission 
of South Africa and CADE Brazil spoke 
to questions about the health sector 
and how competition authorities tackled 
challenges that emerged from this sector 
due to COVID-19 along with collaboration 
between competition authorities. The 
panellist also discussed the broader 
view and forward-looking perspective of 
how international cooperation can help 
competition authorities during and post 
COVID-19 crisis and how UNCTAD can 
contribute concretely to this. 

These panelists were followed by 
commentators who engaged with the 
first panel’s presentations and responded 
to some questions from registered 
participants. The commentators gave 
valuable inputs for strengthening 
international cooperation based on their 
domestic experience from the Austrian 
Competition Authority, the United States 
Department of Justice and Federal Trade 
Commission, the Russian Federation 
Federal Antimonopoly Service and the 
Japan Fair Trade Commission. 

On 17 June 2020 UNCTAD hosted 
another webinar entitled “Competition 

S
ince the World Health Organisation 
declared the outbreak of what 
was later known as COVID-19 
as a Public Health Emergency of 

International Concern on 30 January 2020 
many competition authorities across the 
globe and region have undertaken various 
national responses as well as competition-
specific responses. Due to restrictions in 
movement, many competition authorities 
and organisations moved their already 
scheduled activities online where feasible 
and hosted various webinars focusing 
on competition and consumer protection 
responses to COVID-19. The Commission 
participated in and hosted webinars 
relating primarily to how competition 
authorities are responding to COVID-19 in 
terms of investigation prioritisation, merger 
regulation and international cooperation. 
In particular, the Commission participated 
in activities with the following international 
partners: African Competition Forum, the 
competition authorities of BRICS, the 
Organisation for Economic Co-operation 
and Development, United Nations 
Conference on Trade and Development 
and International Competition Network. 
Below is a summary of some of the 
activities that the Commission participated 
and hosted on international platforms.

AFRICAN COMPETITION 
FORUM
On 29 May 2020 the ACF hosted a 
capacity building webinar on how 
competition authorities are crafting 
responses to COVID-19. The webinar was 

organised through panels addressing the 
following areas of discussion:

• Hardin Ratshisusu, Deputy 
Commissioner of SA Competition 
Commission spoke to the role that 
African agencies ought to play during 
COVID-19 

• Deshmuk Kowlessur, Executive 
Director of the Competition 
Commission of Mauritius discussed 
enforcement in times of COVID-19 

• Tebelelo Pule, Chief Executive Officer 
of the Competition and Consumer 
Authority of Botswana considered 
the role African agencies ought to 
play in COVID-19? 

• Amadou Ceesay, Chief Executive 
Officer of The Gambia Competition 
and Consumer Protection 
Commission spoke about the 
management of external stakeholders 
for now and the future

The webinar also considered how 
competition authorities in the region 
are adapting internally to the impact of 
COVID-19 through the discussion on 
human resource management by Faith 
Marete, Manager of HR and Administration 
from the Competition Authority of Kenya 
and Tim Parry of the Competition and 
Markets Authority in the United Kingdom. 
James Hodge, the Chief Economist of the 
Competition Commission of South Africa 
shared some insights on the economic 
theories emerging from the COVID19 
crisis whilst Boniface Makongo, Director 
of Competition and Consumer Protection 

at the Competition Authority of Kenya 
and Bukhosibakhe Majenge, Chief Legal 
Counsel at the Competition Commission 
of South Africa tackled the issue of a new 
legal order and whether competition laws 
made under normal times are sufficient 
for COVID times.

The webinar culminated in Tembinkosi 
Bonakele, the Commissioner of the 
Competition Commission of South Africa 
and Francis Kariuki the Director-General 
of The Competition Authority of Kenya 
discussing and forecasting the post-
COVID-19 world. 

This webinar was attended by 
approximately 80 participants from 
competition authorities in the ACF.

The ACF also published its second 
edition of the biennial newsletter which 
is accessible on: http://www.compcom.
co.za/wp-content/uploads/2020/03/ACF-
Newsletter-March-2020_Proof6.pdf 

COVID-19 and competition 
enforcement: Examples in the African 
region  

Botswana
The President of Botswana declared a 
state of emergency and a 28day lockdown 
effective 2 April 2020. In response the 
Botswana Competition and Consumer 
Authority suspended all activities 
including the filing of new mergers and 
suspending the review period for mergers 
that were already under review. The 
BCCA also noted that it received some 
complaints relating to price increases of 

INTERNATIONAL 
RELATIONS 
REPORT 
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health, banks, property retail sector 
to craft a coordinated approach in 
response to the pandemic. This will 
assist in ensuring that market players 
are able to respond accordingly to 
enable effective management of the 
pandemic without fear of falling foul of 
the Competition Act. However, these 
regulations are limited to ensuring an 
adequate supply critical services to 
citizens and do not give the market 
participants the right to cooperate on 
pricing to the public.  

 

Q
Can the threat of novel 
coronavirus spread affect 
the directions of 
antimonopoly regulation and 
how?

Given the State of National Disaster and 
Lockdown declared by our government 
in response to  the COVID-19 pandemic, 
we have significantly scaled down on our 
operations and suspended some of the key 
scheduled engagements to comply with 
the National Disaster regulations. We have 
however made necessary precautionary 
arrangements to work remotely as far as 
possible to ensure that work continues. 
During this period, we have discouraged 
filing of new cases and mergers unrelated 
to COVID-19, except those of firms in 
distress.  

In addition to the block exemptions 
mentioned above, we have further 
prioritised the enforcement of complaints 
received against market participants 
for abuse of dominance or exploitative 
practices aimed at profiteering during 
the State of National Disaster. To date 
we have received over 500 complaints 
– an unprecedented number, relating to 
unjustified price increases of key products 
including hand sanitisers and face 
masks, toilet paper, flu medication and 
other products.  The CCSA is prioritising 
these cases against national retailers 
and suppliers and cooperating with 
other key regulators such as the National 
Consumer Commissioner for effective and 
coordinated enforcement. There are firms 
that have already agreed to cooperate and 
drop prices in this regard.  

 

Q
What are the top prioritized 
spheres of cooperation 
with the Russian 
Federation in the field of 
competition protection?
 

With the ongoing fruitful bilateral 
relations between CCSA and the Federal 

Antimonopoly Services of Russia, the 
prioritised spheres of cooperation in the 
field of competition policy and law include 
automobile and digital markets. The aim 
of the ongoing cooperation is to promote 
and strengthen competition law and policy 
through the exchange of information and 
best practices.  

The main focus in our bilateral relations 
in the past year has been cooperation in 
global mergers and cartel cases.  Below 
is the list of the few cases we have 
successfully worked on through our case 
information exchange between the cartel 
and mergers divisions: 

• Mergers with waivers: Monsato 
& Bayer, Siemens & Alstom, and 
Outotec

• Mergers without waivers: GSK & 
Pfizer, Taceda & Shire, Avon & Natura 
and Abbivie & Allergan

• Cases on information exchange: 
Bookings.com and Apple 4. Ongoing 
cooperation on Automobile cartel 
cases 

 
It is also recognised that cooperation 
between CCSA and FAS will contribute to 
improving and strengthening effectiveness 
in cooperation and coordination with each 
other, subject to their laws, in investigations 
or enforcement proceedings pertaining to 
violation of competition laws.  

In terms of the broader participation of 
CCSA in BRICS Competition Authorities. 
CCSA forms part of the of the BRICS 
Competition Committee, which includes 

Russia, and partakes in the following 
working groups; Automotive, Digital 
markets, Pharmaceutical and Food 
value chains. BRICS work is essential in 
allowing South Africa to influence, grow 
and develop with the other emerging 
economies. In 2019, CCSA participated in 
the following key BRICS activities: 

• BRICS Economies Pharmaceutical 
dialogue with Global Pharmaceutical 
Players: Session “Big Pharma and 
BRICS countries: informative dialogue 
about fair and equal competition 
rules” and Coordination Committee 
meeting in Moscow, Russia on 06 
June 2019

• 2nd Meeting of the BRICS Digital 
Economy Working Group workshop 
which took place in Brazil on 30 July 
- 01 Aug. A draft digital economy 
report was developed

• Submission of BRICS Digital Law 
questionnaire on 15 August 2019 to 
Professor Ioannis; and 4. Participated 
in the BRICS Competition Conference 
and Coordination Committee meeting 
on 16 - 19 September 2019 in 
Moscow, Russia.  

Forming part of BRICS Competition 
Authorities has been essential to align 
with South Africa foreign policy to 
strengthen South-South relations. We 
also look forward to prioritized areas of 
cooperation including opportunities for 
skills development and knowledge sharing 
between the staff of the CCSA, BRICS 
and the Russian Federation. 

and Consumer protection priorities 
for regional integration in Africa.” The 
webinar focused on signature of the 
African Continental Free Trade Agreement 
which seeks to establish a free trade area 
to enhance regional integration in Africa 
bringing together 1.2 billion people with 
a GDP of over $2.5 trillion. The webinar 
explored how competition and consumer 
protection policies fit in the narrative of 
regional integration through cooperation 
that may facilitate business operations in 
the integrated market alongside promoting 
consumer welfare. 

Dr. Mukhisa Kituyi, Secretary-General of 
UNCTAD opened the webinar which was 
hosted by the head of the UNCTAD’s 
Competition and Consumer Policies 
Branch Teresa Moreira. The heads of 
COMESA Competition Commission, 
the Competition Authority of Kenya 
and WAEMU Competition Commission 
discussed the experiences of regional 
organisations and their contribution to 
competition and consumer policy in the 
region. 

The Deputy Commissioner Hardin 
Ratshisusu alongside the head of the 
Gambia Competition and Consumer 
Protection Commission Amadou 
Ceesay, discussed the roles of regional 
networks, namely the ACF and the African 
Consumer Protection Dialogue and their 
contributions, through competition and 
consumer protection to the regional 
integration agenda. 

Elizabeth Gachuiri from UNCTAD made 
submissions on competition in the 
implementation of the African Continental 
Free Trade Agreement. 

Eleanor Fox and Daouda El Hadj Adam 
gave comments on the overall discussion.

FEDERAL 
ANTIMONOPOLY 
SERVICE OF RUSSIA 
INTERVIEWS 
COMMISSIONER
As part of implementing and building the 
bilateral and BRICS relationship with the 
Federal Antimonopoly Service of Russia, 
the Commissioner, Tembinkosi Bonakele 
took part in an interview which broadly 
covered questions on key milestones on 

competition regulation in South Africa. 
Below is the transcript of the interview.

Q
What measures has your 
authority been taking to 
bring national legislation in 
the field of antimonopoly 
regulation?

Competition Legislation in South Africa 
has been in place for over 20 years 
and recently amended to respond to 
emerging competition issues both locally 
and globally. In 2019, the Competition 
Amendment Act No. 18 of 2018 (“the 
Act”) was signed and some aspects of it 
brought into force on 12 July 2019. These 
amendments to the Act introduced several 
significant changes that have a strategic 
impact on all areas of the Competition 
Commission South Africa’s (CCSA) 
functions. In relation to antimonopoly 
regulation, the new provisions which fall 
under abuse of dominance provisions, 
address buyer power and price 
discrimination practices, both of which are 
intended to support greater participation 
in the economy by small and medium 
enterprises (SMEs) and firms owned or 
controlled by historically disadvantaged 
individuals (HDIs) as defined in the Act. 
HDIs refer to populations belonging or 
relating to the previously disenfranchised 
population groups in South Africa. 

With regard to buyer power, the new 
section 8(4) of the Act, prohibits a 
dominant firm from requiring or imposing 
“unfair prices” or “unfair trading 
conditions” on suppliers that are SMEs 
or firms owned or controlled by HDIs 
in sectors designated by the Minster of 
Trade, Industry and Competition.  In terms 
of these regulations, the sectors include 
the grocery wholesale and retail sector, 
agro-processing sector, and e-commerce 
and online services sector.  

The amended price discrimination 
provisions distinguish between the 
types of customers being discriminated 
against and introduce provisions aimed 
at protecting SMEs and firms owned 
or controlled by HDIs  from price 
discrimination by dominant firms which 
impedes the ability of SMEs, or firms in 
the “designated class”, to participate 
effectively in the market.  

The Ministerial regulations dealing with 
the new buyer power provisions and price 
discrimination have been published and 
the CCSA is currently in the process of 
publishing the required accompanying 
guidelines.  These new provisions of 

the Act will require a more circumspect 
approach by dominant firms when dealing 
with small suppliers or purchasers, or 
firms owned or controlled by HDIs.  

 

Q
Can you please tell us 
about the recent 
developments of the 
antimonopoly legislation in 
your country?
 

The amendments to the Competition Act 
introduced other changes which similarly 
impact on other regulatory functions of 
the CCSA, including the following key 
developments:  

• The CCSA’s merger assessment 
framework is under review to 
incorporate the changes brought 
about by the amendments in respect 
of merger control. This includes 
amendments to consider creeping 
mergers and cross-shareholdings 
by the merging firms, as well as 
public interest considerations to 
ensure appropriate investigations 
of concentration and diversity of 
ownership (including workers), 
control and the support of SMEs and 
firms owned or controlled by HDIs.  

• The amendments to the Act 
also enable consent agreements 
emanating from market inquiries to 
be confirmed by the Competition 
Tribunal (Tribunal). Market inquiry 
provisions allow the CCSA to 
investigate the state of competition in 
a specific market sector, to determine 
whether there are any features that 
lessen, prevent or distort competition. 
The Act allows the CCSA at the 
completion of the inquiry, to make 
recommendations to address any 
competition failures, which can result 
in consent agreements between the 
CCSA and market participants. We 
have recently used these provisions 
to conclude a consent agreement with 
a Mobile Network Operator to reduce 
the cost of data for consumers, which 
was confirmed by the Tribunal. The 
agreement follows the publication of 
the final report of the Data Services 
Market Inquiry in December 2019, to 
investigate factors or features of the 
market that led to high prices for data 
services.  

• More importantly, the amendments 
in the Act have allowed for block 
exemptions which have enabled the 
government to respond swiftly to 
the present Covid -19 pandemic by 
permitting certain sectors such as 

UNITED NATIONS CELEBRATES 75 YEARS
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THE COMPETITION COMMISSION CAN BE

CONTACTED 
AT ANY OF THE FOLLOWING:

Telephone Number:
+27 (012) 394-3200 
+27 (012) 394-3320

Fax Number :
+27 (012) 394 0166

Email Address:
ccsa@compcom.co.za

Physical address:
The DTI Campus, Mulayo (Block C),
77 Meintjies Street,
Sunnyside, Pretoria

Postal address:
Private Bag x23,
Lynwood Ridge,
0040


