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EDITORIAL 
NOTE

EDITORIAL TEAM

T
his newsletter marks the end 

of the 2019/2020 financial 

year. A significant year for 

the competition authorities of 

South Africa as 2019 marked 20 years of 

competition regulation and enforcement. 

The anniversary was marked and 

celebrated at the 13th annual competition 

law and economics conference dedicated 

to celebrating 20 years of regulating 

for inclusive growth. A special edition 

newsletter is available which covers 

the various activities preceding the 

conference as well as the conference 

itself. Highlights of the conference include 

a keynote address by Chief Justice of 

the Constitutional Court of South Africa, 

Justice Mogoeng Mogoeng, an address by 

the Minister of Justice and Constitutional 

Development, Minister Ronald Lamola 

and opening remarks by of the conference 

by the Commissioner, Mr Tembinkosi 

Bonakele. The Commission is grateful 

for the attendance and participation of all 

stakeholders from across the world, the 

African continent and right here in South 

Africa throughout the conference.

This year also saw the Commission 

finalise two market inquiry reports along 

with releasing, for public comment, 

the provisional report for the public 

passenger transport market inquiry. The 

first inquiry which was finalised by the 

Commission was into the price of data. 

The Commission’s recommendations 

include price relief for all consumers but 

particularly low-income data consumers 

as part of the broader policy objective of 

digital inclusion. This also include requiring 

zero-rating of content from Public Benefit 

Organisations such as universities and 

government departments. This has 

culminated in commitments by MTN and 

Vodacom making formal commitments to 

implementing the recommendations of 

the inquiry.

The second inquiry that was finalised by 

the Commission was the grocery retail 

market inquiry. The recommendations 

therein related to, amongst other things, 

the end of exclusive leases in malls 

especially in relation to anchor tenants 

which are predominantly large food 

retailers. This recommendation seeks to 

ensure that barriers to entry into malls 

and shopping centres are lowered for 

small and medium sized to operate and 

compete against incumbents. Further, 

the inquiry recommended fair trading 

practices such as non-discrimination 

by suppliers of goods in the application 

of rebates and transparency in the 

application of terms and conditions 

generally.
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The other inquiry yet to be formalised is 

the public passenger transport market 

inquiry which is looking into traditional 

modes of transport and competition 

relating to pricing as well as the 

impact of regulations. The inquiry also 

investigated the impact of digitisation 

on transportation with the introduction 

of competitors such as Uber and Bolt 

and its impact on traditional meter taxi 

drivers. Public comments are due by the 

end of March 2020 which will lead to its 

finalisation.

The year also brought about significant 

legal victories for the Commission. 

After protracted litigation with the 

Computicket, the Competition Appeal 

Court (CAC) in October 2019 upheld 

the decision of the Competition Tribunal 

(Tribunal) by dismissing Computicket’s 

appeal. Computicket was appeal the 

decision of the Tribunal which had found 

that it had contravened the Competition 

Act by abusing its dominance through 

exclusive agreements with inventory 

providers which foreclosed the market 

given the size of Computicket. To 

Tribunal imposed a penalty of R20 

million which was upheld by the CAC. 

This is a significant victory given the 

nature and duration of litigation between 

Computicket and the Commission but 

also sets an importance precedent in 

the application of abuse of dominance 

provisions under the Competition Act. 

Another significant victory was against 

the banks in relation to ongoing forex 

cartel litigation. The CAC dismissed 

the exception applications brought by 

the banks which primarily related to the 

jurisdiction of the competition authorities 

and the interpretation and application of 

section 3(1) of the Competition Act, over 

banks which did not have a presence or 

domiciled in South Africa but have been 

implicated in the cartel conduct. The 

matter will go back to the Tribunal for 

adjudication of the merits.

Finally, in May 2019 the Commission 

recommended that the Tribunal prohibit 

the proposed acquisition of WeBuyCars by 

Naspers. The position of the Commission 

was that the merger would result in the 

removal of a potential competitor and 

substantially reduce competition in the 

car buying market. This matter was 

heard by the Tribunal and in March 2020 

the Tribunal upheld the Commission’s 

recommendation and prohibited the 

proposed transaction. We await the 

reasons of the Tribunal. 

The new financial year and the coming 

years will prove challenging for 

competition authorities across the globe 

not just in grappling with the implications 

of digitisation on competition regulation 

but also a global economic slowdown 

precipitated by the COVID-19 pandemic 

that has seen many deaths and many 

countries locking down in order to contain 

the spread. For South Africa, which was 

already in a vulnerable economic position 

prior to entering lockdown brought 

about by the COVID-19 pandemic, 

Moody’s downgrade of the country’s 

sovereign credit rating to junk has further 

exacerbated the government’s response 

for economic recovery. This likely to 

lead to failing firms and likely increase 

in unemployment. This will require all 

stakeholders across the country buckling 

down and working hard and diligently 

to ensure that we brace against a harsh 

economic outlook.
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IMPLEMENTATION OF 
PRECAUTIONS AGAINST COVID-19

NOTICE TO STAKEHOLDERS

Following President Ramaphosa’s declaration of state of National Disaster and 
announcement of several measures to prevent the spread of the COVID 19 on 
15 March, the Commission has resolved the following, among others:

1. To cancel all external meetings until further notice.  
 Postpone indefinitely all workshops and engagements relating to Market   
 Inquiries and Draft Guidelines submissions. 

Critical interactions will be arranged electronically. 
Our offices remain open to receive case filings. 
 
We wish our stakeholders well and urge them to stay safe and minimise the spread of the virus.

2. P
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ECONOMIC 
INCLUSION 
REQUIRES DIGITAL 
INCLUSION 

The digital economy is not just changing 
the means of communication but 
transforming how we live and work, 
widening the gap between digitally 
empowered citizens and pushing further 
into the periphery the digitally marginalized.

By Commissioner, Tembinkosi Bonakele

N
elson Mandela, addressing the South 
African Chamber of Business dinner 
on 23 October 2001 said; “The long-
term stability of our democratic 

order is also dependent upon all sectors of the 
population participating meaningfully at all levels 
of the economy.” As Madiba made the address, 
the world was at a grip of what was referred to 
‘the dotcom’ implosion. Little did we know then 
that, in the century that was beginning, the global 
economy would be so much dominated by the 
digital economy. The digital economy is not 
just changing the means of communication but 
transforming how we live and work, widening the 
gap between digitally empowered citizens and 
pushing further into the periphery the digitally 
marginalized. Nelson Mandela’s vision of a stable 
democratic society underpinned by economic 
inclusion is not realizable without digital inclusion. 
Internet is the fuel of the digital economy. 

Ladies and gentlemen, you’ve already been 
reminded of the background to this historic 
announcement. The Commission is delighted 
to announce that it has reached a significant 
agreement with Vodacom to reduce the costs 
of data and promote digital inclusion. The 
agreement we are announcing today is subject 
to confirmation by the Competition Tribunal. I 
also need to point out that certain specific details 
of the agreement are confidential to protect 
competition in the market. We were careful in 
crafting and announcing the agreement that it 
should unleash and not chill, competition.

The notable features of the agreement are as 
follows: 

1. Retail Pricing Reduction

Vodacom has agreed to a multi-year substantial 
reduction of monthly data bundles across the 
board. Effective from 01 April 2020 price will 
come down by over 30% across all channels. For 
an example, the key 1GB monthly data bundle 
will drop from R149 per 1Gigabyte to no more 
than R99 (including VAT). This represents a 34% 
price decrease.
Customers that buy the lowest volumes of data, 
which are typically the poorest customers, will 
see the greatest benefit of these price decreases. 
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2. Lifeline Data and Zero Rating of Data

From the 01 April 2020, Vodacom shall, 
except for the zero-rated Government 
websites, make available all of its current 
zero-rated services on one platform, with 
increased focus on consumers in poorer 
communities through “ConnectU”. 
ConnectU will address seven key areas: 

Education – Vodacom shall expand 
their current zero rating offering to 
all public universities, Technical and 
Vocational Educational Training (TVET) 
colleges as well as all public schools 
across the country.   These educational 
institutions will be able to apply to get 
their portals zero-rated through a clear 
and transparent process. 

Internet Search – Vodacom shall provide 
a full zero-rated Internet search function 
powered by Wikipedia, which will enable 
customers to search for any topic online. 
This functionality will allow consumers to 
search the entire domain of knowledge 
captured within Wikipedia, absolutely 
free of charge. 

Jobs – Vodacom shall allow customers 
to view and apply for job opportunities 
as advertised on seven zero-rated South 
African job portals. Vodacom’s “Future 
jobs finder” services provides career 
guidance and access to training content 
to provide new skills with the aim to 
enhance opportunities for the youth of 
South Africa in the digital economy. 

Social and essential Internet 
access – to provide a free basic 
means of communication, Vodacom 
has undertaken to provide customers 
with free access to Facebook Flex. 
Consumers can also access local and 
international news headlines, trends, as 
well as weather free of charge. 

Health and Wellness – Vodacom shall 
expand its health information portal 
from the current Mum & Baby offering to 
provide holistic health information across 
all life-stages in the third quarter of 2020.
Safety & Security – Vodacom shall 
assist with protecting families through 
measures such as Secure Net Parental 

Control, a protective measure to shield 
children from exposure to illegal and 
inappropriate adult content. 

Pro-Poor Personalized discounting 
and Free Communication

Vodacom shall extend current zero-
rating to essential state and emergency 
specified sites. These will enable citizens 
to access emergency services and allow 
citizens to access crucial government 
information and services. The list extends 
to more than twenty sites and includes 
sites of the Department of Health, 
Education and Home Affairs. 

This Vodacom undertaking will be phased 
in within two months from 01 April to 
allow time for the necessary technical 
testing and implementation.
 
Vodacom shall extend personalised 
discounts to prepaid customers in all 
suburbs and villages where most of the 
population have income levels below 
the upper bound food poverty line. This 
will cover more that 2000 localities as 
defined in the agreement. 

Vodacom shall extend two free SMSs 
daily to all prepaid customers who had at 
least one revenue generating activity in 
the preceding 30-day period.  

Vodacom shall launch ConnectU 
platform officially with the necessary 
marketing campaigns to drive awareness 
and education.

Transparency

Effective from 01 April, Vodacom shall:

Improve customer awareness of the 
personalised price promotions and 
guaranteeing that there will always be 
better value on the personalised price 
promotion platforms when compared 
to headline offers. This will include 
information on the savings that consumers 
can make from taking up the promotional 
offers. It will also be easier for consumers 
to fid these promotional offers by creating 
a single landing page for all promotional 
offers on the Vodacom app and website. 

Display the cents/MB for all data bundles 
offered in relevant channels. This will 
greatly improve the ability of consumers 
to compare the value offered across 
the different packages and make more 
informed decisions.  

Enable Prepaid consumers to access 
detailed information on their historic 
purchases and what their data was 
used on, which will also greatly improve 
transparency and more informed decision 
making. 

In conclusion, somebody reminded me 
of Madiba’s quote in the morning, that it 
all seems impossible until it’s done. I now 
want to thank all those we have made 
this possible.

I thank Vodacom for their appreciation 
of the concerns of the people of South 
Africa, and the matured and progressive 
manner in which they have conducted 
the engagements with the Commission 
in this regard.

I would like to thank the Minister, Ebrahim 
Patel who together with the Minister of  
Telecommunications and Postal Services 
really started all this by calling upon the 
Competition Authorities to look into the 
matter, culminating into a formal request 
by the Minister to the Commission to 
initiate the Inquiry. 

I also wish to thank the staff who 
conducted the Market Inquiry as well 
as negotiations with Mobile Operators. I 
hope one day we will have time to reflect 
and remember the anxiety, exhilaration, 
exasperation, excitement but also a 
sense of collective provide involved in an 
undertaking of this exercise.

I also wish to thank the sector Regulator, 
ICASA, for their professionalism and 
collegiality throughout this process. 
   
Once again, on behalf of the Commission 
we thank the teams profoundly for the 
constructive engagements.

I thank you.
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T
he Competition Commission 
(Commission) is pleased to 
announce the release of final 
findings and recommendations 

of the Data Services Market Inquiry 
(Inquiry) today. The Inquiry was initiated 
by the Commission in August 2017. This 
followed persistent concerns expressed 
by the public about the high level of 
data prices and the importance of data 
affordability for the South African economy 
and consumers. 

The purpose of the Inquiry is to 
understand what may cause or lead to 
high prices for data services, and to make 
recommendations that would result in 
lower prices for data services. 

Today marks the handover of the 
report detailing the final findings and 
recommendations of the Inquiry to the 
Honorable Minister of Trade and Industry, 
Ebrahim Patel. Following this, the Minister 
will table the report in Parliament. The 
Commission will also, as required, publish 
the report in the government gazette.

FINDINGS 

Firstly, the Commission finds that the 
evidence including the benchmarking 
assessments and profitability analyses 
confirm that South Africa’s prices are too 
high. When considering prepaid mobile 
data prices, both existing international 
comparisons and research conducted by 
the Commission confirm that South Africa 
performs poorly relative to other countries. 
Furthermore, current comparisons of the 
prices charged by Vodacom and MTN 
in other African markets in which they 

operate also reveal that South African 
prices are higher than most countries by 
some distance. 

While operators have objected to the use 
of such international comparisons, little 
evidence has been forthcoming from 
Vodacom and MTN despite being present 
in many of the comparator countries. 
Furthermore, and importantly, Vodacom and 
MTN’s high profitability and high margins 
over costs in South Africa show that 
difference in costs or other factors across 

countries cannot account for the differences 
in pricing. The analysis also shows that there 
is a prima facie case for excessive pricing 
against Vodacom and MTN.

Secondly, the Commission finds that 
pricing structures are anti-poor and 
lack transparency. Poorer, low-volume 
customers face higher per megabyte 
(per MB) prices than richer, high-volume 
consumers on a like-for-like basis. Poorer 
consumers are faced with little option 
but to resort to purchasing short-validity 

DATA PRICES ARE 
TOO HIGH 
IN SOUTH AFRICA 
FINAL FINDINGS AND RECOMMENDATIONS 
FOR DATA SERVICES MARKET INQUIRY

The purpose of the Inquiry is to understand 
what may cause or lead to high prices for data 
services, and to make recommendations that 
would result in lower prices for data services. 
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bundles in pursuit of lower prices, but 
this is no answer as it does not provide 
them with continual data access at 
affordable prices. The Commission also 
finds that the evidence is consistent with 
larger operators being actively engaged 
in exploitative price discrimination and 
partitioning strategies in order to push up 
margins and prices. 

Thirdly, based on the evidence before 
the Commission, it finds that price-
based competition in mobile markets is 
inadequate, the challenger networks of 
Cell C and Telkom Mobile are unable to 
effectively constrain the two first-movers, 
and that Vodacom has substantial market 
power, with MTN to a lesser degree. 
The retail mobile market has remained 
stubbornly concentrated despite the entry 
of two challenger networks over time, 
while the existence of market power and 
ineffective competition is also reflected 
in the profitability of Vodacom and MTN, 
both in absolute terms and relative to their 
operations in other markets.

Competition concerns are also reflected 
in wholesale markets such as roaming 
where the latest agreements provide 
improvements in the quality of service, 
but on pricing remain clearly unfavourable 
to the challenger networks. Wholesale 
access for Mobile Virtual Network 
Operators (MVNOs) has also been lacking 
with access being uncompetitive and 
preventing further competition at the retail 
level. 

Fourthly, a lack of spectrum and cost-
based facilities access drives up costs.  
It seems to be common cause that the 
failure to release high demand spectrum 
due to delays in digital migration has left 
mobile operators with both insufficient 
spectrum and a lack of access to 
favourable low frequency bands, raising 
costs unnecessarily. Following the 
release of the Policy Directive, ICASA 
has issued an Information Memorandum 
outlining possible assignment criteria. The 
Commission has made submissions to 
ICASA and will continue to engage in line 
with its view that the process should be 
used to promote affordability and access 
over revenue generation.
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The Commission also finds that 
enhancing facilities access and sharing 
can substantially reduce operating costs 
and ensure the rapid deployment of 
competing infrastructure. However, there 
remain persistent complaints around 
gaining access to facilities and doing so 
on fair commercial terms. While there is 
legislation and regulations, these have 
faced criticism in terms of strategic 
behavior by incumbents and a lack of 
coverage of unlicensed players such as 
municipalities and independent tower 
companies. 

Fifthly, the Commission found a need 
to further address the fixed line supply 
gap to provide access to alternative data 
services. Having highlighted the role of 
alternative infrastructure for data, including 
fixed line supply, and the potential role it 
can play in reducing data prices more 
generally and to poorer consumers more 
specifically, the Commission further 
engaged stakeholders in this area. 
The Commission found that evidence 
indicates a prima facie case for excessive 
pricing against Telkom (Openserve) in 
respect of its IP Connect product given 
its high price-cost mark-ups and higher 
prices in the past.
 
The Commission also found in terms 
of further roll out of fixed lines and 
Fibre to the Home (FTTH) into lower-
income areas, challenges include the 
pricing, processing and practice of 
attaching certain conditions to wayleave 
applications by municipalities, and 
identifying revenue models that enable 
the commercial success of a venture 
with high fixed costs, without relying on 
the usual revenue model of high fixed 
monthly fees.  

In terms of the provision of alternative 
Wi-Fi and local wireless data network 
services to lower income and rural 
communities, the Commission uncovered 
a host of interesting initiatives, which 
have informed our recommendations.  



11

RECOMMENDATIONS 

In terms of recommendations, the Commission has covered 
three categories.

Firstly, the Commission has made recommendations for 
immediate relief on data pricing focusing on the level and 
structure of pricing. These include requirements for MTN 
and Vodacom to reach agreement with the Commission on 
reductions to the level of pricing and changes to the structure 
of pricing and pricing strategies that facilitate greater 
exploitation. There is scope for price reductions in the region 
of 30% to 50%.
The Commission also calls for agreement across operators 
for a commitment to offer all prepaid subscribers a lifeline 
package of daily free data to ensure all citizens have data 
access on a continual basis, regardless of income levels as 
well as an industry wide approach to zero-rating of content 
from Public Benefit Organisations. 

Telkom (Openserve) must also reach agreement with the 
Commission on substantial price reductions for the IP 
Connect products. 

Failure to reach the necessary agreements within specified 
timeframes will result in the Commission proceeding to prosecution 
under the appropriate sections of the Competition Act.

Secondly, the Commission has made recommendations 
to enhance price-based competition. These include 
requirements for Vodacom and MTN to reach agreement 
with the Commission on appropriate pricing of roaming 
agreements and the institution of accounting separation for 
their wholesale network infrastructure.

The Commission’s recommendations also include legislative 
changes to facilitate cost-based access to facilities and that 
ICASA undertake the process of defining essential facilities as 
a basis for regulating such facilities, as well as various changes 
to the Electronic Communications Act, in line with the process 
of amendments DTPS had previously initiated, including rapid 
deployment, a review of Section 67, and provisions for the 
regulation of roaming and MVNO arrangements.

Thirdly, the Commission makes recommendations to further 
develop alternative infrastructure to provide data services in 
lower income areas and smaller secondary cities and towns 
nationally that will provide off-load opportunities from the 
mobile networks for free public Wi-Fi or even simply lower 
priced subscription Wi-Fi services. Recommendations include 
greater incentives for FTTH roll out in low-income areas, active 
promotion of free public Wi-Fi by all levels of government, the 
consideration by ICASA of regulatory changes to allow for 
community networks to access licensed but unused spectrum 
in rural areas, and that a single government department 
or agency be designated as responsible for driving these 
initiatives across the different departments and levels of 
government.

“This is a comprehensive package of recommendations 
necessary to address high data costs in the country. High 
data costs do hamper the growth and development of the 
economy and will derail the country’s potential in the fourth 
industrial revolution. For these recommendations to be 
effective and achieve the desired results, we urge decisiveness 
by all concerned in implementation”, said Commissioner 
Tembinkosi Bonakele. 
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A BROADER REFORM 
PACKAGE FOR DATA

These reforms aim to ensure a competitive and inclusive data market going 
forward, serving the interests of both consumers and business in the digital age. 

By Chief Economist, James Hodge 
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I
t was probably inevitable that the 
media and industry commentators 
would focus on the headline-grabbing 
recommendations for immediate 

price relief on mobile data prices by 
the Competition Commission. However, 
what has been missing from the public 
debate is a discussion of the broader 
package of reforms that the data inquiry 
recommended be put in place. These 
reforms aim to ensure a competitive and 
inclusive data market going forward, 
serving the interests of both consumers 
and business in the digital age. They also 
aim to assist the operators themselves to 
reduce costs and overcome regulatory 
hurdles, both of which support investment 
in the sector.   

The inquiry has long championed the 
immediate release of spectrum in 
recognition that it is a factor affecting 
pricing, albeit not the only or primary 
factor. This was one focal point for the 
provisional findings whose loud calls 
for action assisted in kick-starting the 
regulatory process that is now underway. 
The inquiry called for a licensing process 
focused not on revenue maximisation 
for the state but rather supportive of 
competition and universal access. This 
would involve some caps on spectrum 
to the larger operators, but also seeing 
the benefits of spectrum resulting in cost 
reductions and price commitments to 
enhance affordability rather than being 
used to plug a gap in the fiscus. 

Aside from spectrum, the inquiry has 
identified a suite of wholesale interventions 
to reduce costs and enhance competition. 
There is scope to reduce investment 
costs through greater infrastructure 
sharing which the inquiry recommends 
is achieved through legislative changes. 
These would enable cost-based access 
to essential infrastructure, including the 
ducts and poles of Telkom which provide 
the fibre backhaul for mobile networks. 
The recommendations also extend to 
municipal infrastructure, looking to 
unblock access to electricity/lighting 
poles, speed up permission for wayleaves 
and putting an end to exorbitant charges 
for those wayleaves.   
   
Roaming agreements are also essential 
for smaller mobile operators to compete 

effectively, especially in rural areas 
where they lack coverage. Whilst the 
latest set of agreements fix the quality 
of roaming, the inquiry found that the 
rates are often higher than the retail 
prices of the roaming provider, namely 
Vodacom or MTN. Bringing these rates 
down to wholesale pricing levels, namely 
a discount on effective retail prices, will 
promote more aggressive competition 
from the smaller networks in the poorest 
areas of the country. 

The inquiry is more light touch on support 
for retail service providers (MVNOs and 
branded resellers) given the policy 
decision to support a wholesale open 
access network (WOAN). The WOAN will 
take time to put in place but will have to 
provide competitive wholesale rates if 
it is to survive given it will not have its 
own retail operations. In the meantime, 
the inquiry recommends that the rates to 
retail service providers is at a wholesale 
rate and specific support is provided to 
ensure the WOAN’s success.  

Many have cited regulatory failure as 
a reason for the current concentration 
in mobile. What is seldom discussed is 
that the legislative framework makes the 
regulatory process cumbersome and 
onerous. The legislation either does not 
provide scope for regulation, for instance 
of roaming, or requires ICASA to go 
through the notorious section 67 process 
which can take years. The inquiry has 
therefore also recommended legislative 

reform to enable more effective and rapid 
regulatory interventions by ICASA in 
future. 

The final part of the package is a longer-
term programme to build alternative 
infrastructure, including fibre to the 
home (FTTH) and public WiFi networks 
in lower income areas. This infrastructure 
is more suited to cheaper, high volume 
data services, and the same fibre is the 
backbone of future 5G mobile networks. 
Wealthy consumers already benefit 
from FTTH and WiFi at work, and the 
anti-poor pricing structures are in part 
because these options are not available 
to lower income consumers. Addressing 
that deficit is critical to ensuring a more 
inclusive digital infrastructure and 
supporting economic growth within the 
fourth industrial revolution. The inquiry 
has recommended investment incentives 
for FTTH in low income areas and a public 
private partnership initiative to provide 
WiFi in public places, commuter points 
and government buildings.  

Whilst this package of interventions 
should make the market for data more 
competitive and inclusive in future, 
this will not happen overnight. It is for 
that reason some immediate pricing 
interventions are both necessary and 
justified. Ensuring fair pricing is not only 
within the enforcement powers of the 
Commission, but is also incumbent upon 
firms entrusted with a scarce national 
resource, namely spectrum. 
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With several confirmed cases of 
COVID-19 in the Republic, President 
Cyril Ramaphosa declared on 15 March 
2020, a State of National Disaster 
and announced several immediate 
measures that should be undertaken 
to prevent the spread of the virus and 
to allow for immediate management 
of those already affected. Some of 
these measurers have been given 
effect by the Regulations published in 
the Government Gazette of 18 March 
2018 by the Minister of Cooperative 
Governance and Traditional Affairs.

With heightened concerns about 
CIVID-19, the Competition Commission 
has noted several complaints from the 
public about rising prices for essential 
products in particular some food, 
healthcare and hygiene products. 
There are also concerns of suppliers 
inflating prices as government, retailers 
and private healthcare companies 
embark on emergency procurement 
of products related to the curbing and 
managing the spread of COVID-19.   

The Competition Act prohibits various 
acts of excessive pricing and collusive 
behaviour by suppliers and retailers 
which artificially inflates prices and 
exploits consumers. The penalties for 
such offences are severe, including 
a 10% of the firm’s annual turnover 
for a first time offence and 25% of 
annual turnover for a repeat offence. 
For collusive behaviour, the directors 
of companies which engage in such 
acts face potential imprisonment for a 
period of up to 10 years. 

Minister Patel yesterday gazetted 
regulations in terms of the Competition 

Act and Disaster Management Act 
which aim to strengthen the ability 
of the Commission and the National 
Consumer Commission to respond to 
incidences of exploitative pricing. 

These regulations empower the 
Commission to prosecute cases 
where prices have increased materially 
without any cost justifications for the 
increase. The Commission is working 
closely and coordinating with the 
National Consumer Commission to 
provide consumers the swiftest and 
most effective protection against price 
abuse during this period. The Minister 
of Trade, Industry and Competition, 
the Commissioners of the Competition 
Commission and the National 
Consumer Commission have been in 
contact with the major retailers and 
pharmacy CEOs to address, among 
other issues, concerns around price 
increases. All the retailers are supportive 
of government and regulators’ efforts 
to protect consumers at this critical 
time. We have therefore agreed that 
in the event of any unusual increases 
of prices by suppliers, the retailers 
will bring these to the attention of the 
regulators. Consumers should also 
bring any concerns to the attention of 
regulators through the details available 
in their websites, or through this toll-
free no. 0800 014 880. The cases 
will be screened and referred to the 
relevant regulator for swift action.  

During this period of the state of 
national disaster, the Commission will 
specifically prioritise such complaints to 
ensure that firms exploiting consumers 
are quickly prosecuted and penalised. 
To this end, the Commission has set 

up a dedicated team to respond and 
investigate any such complaints, and 
to fast track these through referral and 
prosecution before the Competition 
Tribunal. 

Minister Patel also gazetted regulations 
which enable the private healthcare 
system to cooperate on ensuring that 
there is adequate capacity and stocks 
at healthcare facilities throughout the 
country in order to respond to the 
COVID-19 national disaster. This will 
assist in ensuring that the private and 
public healthcare system can provide 
the necessary care to citizens without 
fear of falling foul of the Competition 
Act. However, these regulations are 
limited to ensuring an adequate supply 
of healthcare to citizens and do not 
give the private healthcare industry 
the right to cooperate on pricing to 
the public. There are also controls 
insofar as any cooperation needs to 
be at the request of the Department of 
Health, and in coordination with that 
Department.  

competition commission
south africa           

COVID-19: IMMEDIATE RESPONSE TO 
ANTI-COMPETITIVE CONDUCT DURING 

THE STATE OF NATIONAL DISASTER
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On 15 March 2020 President Cyril 
Ramaphosa declared a State of 
National Disaster, and further to 
that the President announced the 
enforcement of a nationwide lockdown 
for 21 days with effect from midnight 
on Thursday, 26 March 2020.

Given the nationwide lockdown, 
the Competition Commission will 
significantly scale down operations 
but prioritise all COVID-19 complaints 
and the enforcement of the regulations 
gazetted by the Minister of Trade and 
Industry, Minister Ebrahim Patel. 

During this period, the Commission 
discourages the filing of complaints 

unrelated to COVID-19 as well as all 
merger transactions except those 
involving failing firms or those firms in 
distress.

Complaints related to abuses of 
dominance or such exploitative 
practices relating to COVID-19 shall be 
handled between the Commission and 
the National Consumer Commission 
through a dedicated team. To date the 
two authorities have received over 20 
complaints of excessive or exploitative 
pricing of essential products such as 
face masks, toilet paper and sanitizers. 

Consumers and affected businesses 
in the supply chain can report any 

concerns to the regulators through 
details available on their websites, 
or through this toll-free no. 0800 014 
880. For the Competition Commission, 
the contact person is Mr. Shadrack 
Rambau (Head: Screening) who can 
be contacted at 084 743 0000 (this 
number is effective from tomorrow 
and it including WhatsApp and 
SMS) or immediately through e-mail 
at shadrackr@compcom.co.za or  
ccsa@compcom.co.za.

The Commission again urges 
businesses to comply will the published 
regulations, as non-compliance will be 
meted with maximum penalties and 
sanctions. 

competition commission
south africa           

COVID-19: MEASURES DURING 
STATE OF NATIONAL DISASTER AND 

NATIONWIDE LOCKDOWN 
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REMARKS BY THE CHAIRPERSON 
OF THE GROCERY RETAIL MARKET 
INQUIRY, PROFESSOR HALTON 
CHEADLE TO
THE GROCERY RETAIL MARKET 
INQUIRY STAKEHOLDERS AND 
MEMBERS OF THE MEDIA AT
THE PUBLIC LAUNCH OF THE FINAL 
REPORT OF THE GROCERY RETAIL 
MARKET INQUIRY

Greeting

Minister of the Department of Trade, 
Industry and Competition, Honourable 
Ebrahim Patel;

Commissioner of the Competition 
Commission, Mr Tembinkosi Bonakele; 
Deputy Commissioners, Messrs 
Hardin Ratshisusu, James Hodge and 
Bukhosibakhe Majenge; Ms Lulama 
Mtanga, panel member of the Grocery 
Retail Market Inquiry; 

Mr Yongama Njisane, the head of the 
technical secretariat and the members of 
that secretariat;

Stakeholders and members of the media;
I would like to formally greet everyone in 
attendance and welcome you to the public 
launch of the Final Report of the Grocery 
Retail Market Inquiry.

Context

A market inquiry in general seeks to 
understand whether any market features 
may be hindering competition, but 
also undermining the purpose of the 
Competition Act. These purposes include, 
among others, ensuring SMMEs have an 
equitable opportunity to participate in the 
economy, to promote transformation of 
the economy, and to provide consumers 
with greater product choice.

Following the publication of the Terms 
of Reference in the Government Gazette 

on 30 October 2015, the Inquiry officially 
commenced on 27 November 2015.

In conducting this Inquiry, due regard 
was given to ensuring that the processes 
followed were both thorough and fair. 
The Inquiry reached out to and received 
submissions (both written and oral) from 
numerous stakeholders operating at 
different levels of the grocery retail value 
chain. Among these stakeholders were 
various national and provincial government 
departments, industry regulators, industry 
associations, the national supermarket 
chains and emerging challenger retailers, 
small and independent retailers, buyer 
groups, property owners or developers 
and managers, banking institutions, 
FMCG suppliers, spaza shop owners, and 
academic research institutions.

To give you a sense of the numbers, 
the Inquiry received well over 500 
submissions from the main parties, held 
over 80 round-table discussions as well 
as public hearings in the Western Cape, 
KwaZulu Natal, and Gauteng. These 
public hearings were supplemented with 
six mini-public hearings, in the form of 

site revisits, in Limpopo, Mpumalanga, 
the Northern Cape, the Eastern Cape and 
the North West. In addition, the Inquiry 
also conducted site visits to spaza shop 
owners, grocery retailers, wholesalers and 
other stakeholders at a number of sites 
in towns and cities where local grocery 
retailing issues had been brought to its 
attention.

These submissions made up the 
substantial body of information, 
evidence and data which provided the 
basis for the Inquiry’s final findings and 
recommendations as set out in the Final 
Report being launched today.

The overarching objective of the Grocery 
Inquiry was to get a deeper understanding 
of the grocery retail sector, and features 
of this market that have led to increased 
concentration and a diminishing space for 
small and independent retail, in both urban 
and non-urban economies. In township 
economies, there has been a noticeable 
decline in South African-owned spaza 
shops, as national grocery chains and 
immigrant retailers increasingly moved 
into these areas. In urban areas, the big 

EXCLUSIVE LEASES 
MUST GO



17

four national chains – Shoprite/Checkers, 
Pick n Pay, Spar and Woolworths – 
dominate shopping malls and convenience 
centres with emerging national chains 
making limited headway and a dearth of 
specialist stores and independent general 
traders. This situation is in stark contrast 
to most countries which have a large, 
thriving and dynamic ecosystem of small 
and independent grocery retailers and 
specialist food stores.

The Inquiry confirmed these trends and, 
in the process, identified three broad 
areas that require intervention in order 
to promote greater competition and 
consumer choice, and open up access 
to markets for greater participation by 
SMMEs and historically disadvantaged 
South Africans.

I now turn to the Inquiry’s final findings 
and recommendations.

Final findings and recommendations

Exclusive leases

The first area is that of exclusive leases 
and tenant mix clauses negotiated by the 
national chains in shopping malls across 
the country. Shopping malls predominate 
as the favoured shopping destination for 
South Africans, particularly in urban areas, 
with almost over 2000 malls nationally, 
according to the Council of Shopping 
Centre’s 2015 estimates. These malls 
account for roughly half of all grocery 
sales nationally. The Inquiry found that 
well over 70% of these shopping centres 
are subject to exclusive lease agreements. 

What is even more concerning about 
this picture is that these exclusive lease 
agreements endure for significant periods 
of time, some up to 20 to 40 years.

These agreements not only keep out 
other national retail chains, they also 
deny opportunities for emerging chains 
to get traction in the market by locating 
where the bulk of consumers do their 
weekly and monthly shopping. Of even 
greater concern, these agreements also 
systematically deny the opportunity 
for specialist stores and independent 
entrepreneurs to locate in the mall if 
they compete with any of the national 
chains’ product lines. These agreements 
not only hinder competition, but they 
also deny opportunities for SMMEs and 
historically disadvantaged entrepreneurs 
to participate in the economy, and they 
deny consumers the benefit of a broader 
product choice.

The Inquiry did not find any compelling 
justification for the continued existence 
of these exclusive lease agreements. 
On the contrary, and in support of the 
Inquiry’s position which I will elaborate on 
shortly, the Inquiry found that the industry 
conduct is beginning to change with 
diminishing support for these exclusive 
lease agreements and the national 
supermarket chains starting to waive the 
enforcement of these exclusive provisions 
in some instances.

Consequently, the Inquiry is of the firm 
view that exclusive leases need to 
end. As such, the Inquiry recommends 
the following approach to eliminating 
exclusive leases:

• That there is an immediate cessation 
in the enforcement of exclusivity 
clauses against:

• specialist; and SMME stores in 
shopping malls in order to open 
the sector up to participation by 
all these players;

• all grocery retailers, whether 
national or emerging chains, in 
non-urban areas where there are 
fewer alternative malls present;

• No exclusivity in new lease 
agreements or in lease renewals 
in order to stop the practice going 
forward; and
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MARKET INQUIRY 
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• The phase out of all remaining 
exclusivity clauses over a five-year 
period.

The Inquiry recommends that this is 
achieved through voluntary undertakings 
by the national supermarket chains, a 
process that the Inquiry has initiated but 
not finalised. The recommendation is that 
the Commission should, within 6 months 
from today, continue the Inquiry’s process 
and secure voluntary compliance with the 
recommendations, failing which legislation 
in the form of regulations or a code of 
practice should be introduced along the 
lines of the recommendations.

Fair trading practices

The second area relates to what I broadly 
refer to as fair trading practices. This 
relates to the treatment of SMMEs in 
the context of both rental rates within 
shopping malls and the buyer power 
of national supermarket chains in the 
procurement of fast-moving consumer 
goods and the implications for the 
competitiveness of wholesalers as well as 
small and independent grocery retailers.
The Inquiry found that the buyer power 
of the national retail chains enables them 

to get far more favourable treatment by 
suppliers relative to the buyer groups 
and wholesalers that service the small 
and independent retailers, including 
spaza shops. This is in the form of higher 
rebates and qualification for rebates, 
some of which are not even given to the 
wholesalers and buyer groups. The Inquiry 
has found that some of these differences 
are justified, but this is not always the case. 
For instance, some of the rebates paid to 
the national supermarket chains are higher 
than those paid to the buyer groups even 
when the volumes purchased by these 
retailers are smaller than those bought by 
the buyer groups. Similarly, some rebate 
categories are not open to wholesalers 
merely because they don’t retail even if 
the traders purchasing from them do incur 
similar costs as the national supermarket 
chains. Some rebate categories just seem 
to have no obvious rationale.

This differential in treatment for grocery 
products clearly makes it far more difficult 
for small and independent retailers to 
compete against the national supermarket 
chains and has contributed to the national 
supermarkets chains’ dominance. This is 
of great concern to the Inquiry, especially 
as these chains are seemingly evolving 

from pure supermarkets into convenience 
shopping. In this regard, the Inquiry 
highlights their recent direct entry into 
the township spaza shop segment. In 
other words, the advantages obtained 
through their significant buyer power will 
now, going forward, extend to all forms of 
retail operations that compete and even 
more directly with the spaza shops and 
independent traders.

The Inquiry appreciates that recent 
amendments to the price discrimination 
provisions in the Competition Act will 
partially address this concern. The 
Inquiry also appreciates that it may 
be counterproductive to interfere too 
extensively in price negotiations. However, 
the Inquiry believes there is a need to 
ensure equal treatment, especially in 
respect of the granting of rebates.

The Inquiry seeks to achieve this 
through recommendations which ensure 
transparency, fair and equal treatment in 
the rebates offered. In particular, suppliers 
of FMCG products must ensure that:

• The trade terms are uniformly 
available to all retailers, wholesalers 
and buyer groups;
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• The trade terms offered have an 
objective justification based on 
cost savings, efficiencies or sales 
promotions;

• The trade terms and conditions of 
qualification are communicated and 
applied uniformly;

• The rebate size is linked to the value 
provided, rather than simply the 
volume purchased; and

They take measures to support 
qualification for rebates by wholesalers 
and buyer groups that supply the small 
and independent trade.

The Inquiry has outlined a framework, 
which it initially mooted as a possible code 
of conduct, as a means through which 
the recommendations I have just outlined 
can be implemented. As such, the Inquiry 
recommends that the next six months is 
used to secure voluntary commitments 
by FMCG suppliers to this framework. If 
this is not successful, then government 
should move to legislate this framework 
and provide for an Ombud to police it.

The Inquiry similarly received complaints 
of differential treatment for small and 
independent stores in shopping mall 
developments, in terms of rental rates 
charged and their related increases. 
The Inquiry was concerned that the 

benefit of ending exclusivity provisions 
may be undermined if these small and 
independent stores are not fairly treated 
by the landlords. This is particularly so 
because it appears that the negotiations 
between the landlords and the national 
supermarket chains, among other factors, 
have a bearing on the rental rates charged 
to these smaller line tenants.

As with suppliers, the Inquiry recognised 
that it is not desirable for it to interfere 
in rental negotiations across thousands 
of malls and tenants and therefore also 
recommends a lighter touch fair trading 
regime for shopping malls. In this context, 
the Inquiry recommends that shopping 
mall owners must:

• Use fair, transparent and commercially 
justifiable criteria to determine 
differences in rental rates, lease 
deposits and shop fitting allowances 
within a property; and

• Ensure that rental escalation formulae 
are uniform across customers unless 
there are commercially justifiable 
reasons for differences.

Once more, the Inquiry recommends a 
period of six months is used to secure 
voluntary compliance with the Inquiry’s 
framework before moving to legislating 
this and policing it with an Ombud.

The Inquiry also found that concentration 
at the retail level has ripple effects down 
and up the value chain. For this reason, 
the Inquiry recommends that smaller 
suppliers are given more support. 
The amendments to introduce buyer 
power provisions in the Competition 
Act provide one means of support and 
are welcomed by the Inquiry, along 
with the Commission’s enforcement 
guidelines. The Inquiry also welcomes 
the fact that the national chains all have 
some programme of small supplier 
development. The Inquiry recommends 
the industry formalise this commitment 
and set minimum and progressing targets 
for small supplier sales in their stores.

Regulatory and competitiveness 
support

The Inquiry found that South African 
spaza shops have faced a shifting 
competitive environment since the end 
of apartheid. On the one hand, they have 
seen the entry of national retail chains 

into township areas. The supermarkets 
have made bulk weekly and monthly 
shopping more accessible for non-urban 
residents, with the benefits of lower 
prices and product variety but at the 
same time they have also eaten into the 
daily top-up and convenience shopping 
that characterises the spaza shopping 
expedition in townships.

The Inquiry found that due to the bulk 
vs convenience shopping expedition 
focus, there is scope for coexistence and 
for spaza shops to survive and thrive. 
However, the regulatory and infrastructural 
environment favours the national chains 
and fails the spaza shop owners. Apartheid 
era trading times and slow, inflexible 
and costly zoning laws have hindered 
spaza shops from responding to entry 
and fulfilling the convenience role. This 
has been exacerbated by a lack of basic 
trading infrastructure (mainly capital for 
setting this up) and crime, which is cited 
as the biggest impediment to business. 
It discourages custom early morning and 
evenings, and forces spaza shop owners 
to hold limited stock. At the same time, 
national chains are given prime locations 
near transport hubs and infrastructure 
by municipalities. The township malls 
constructed then exclude scope for small 
and informal business in the demarcated 
area.
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On the other hand, township trading has 
seen the entry of immigrant community 
retailers. The tight knit nature of 
immigrant communities has enabled 
them to cooperate collectively to bulk 
purchase and distribute more efficiently 
and raise credit for new stores. Their 
trading experience gained in their less 
concentrated and corporatized retail 
home markets has also stood in good 
stead in competing against local small and 
independent retailers. An example is their 
ability to offer residents a more extensive 
stock range in smaller packaging as a 
response to the affordability dynamics of 
the communities they serve. They have 
also benefited from the lax enforcement 
of counterfeit cigarettes and other goods. 
The Inquiry found that domestic spaza 
shop owners are unable to replicate these 
advantages, being less integrated into 
buying groups and unable to access lines 
of credit.

The Inquiry believes that there is a need 
for a change in the approach to economic 
development at the local municipality level, 
particularly insofar as it relates to offering 
greater support to informal and township 
trading businesses. These businesses 
have a role in the township economy and 
offer a means for people to participate as 
business owners in the economy.

First, there needs to be the removal of 
regulatory obstacles, with revisions to 
trading times, introduction of proactive 
zoning, enhanced law enforcement and 
the registration of businesses to track 
informal economic activity. This will 
require coordination across spheres 
of government to achieve a common 

approach.

Second, there needs to be a conscious 
effort to set up infrastructure in support 
of informal and township businesses, 
including lighting and sanitation, as well as 
restrictions placed on new developments 
such that they must accommodate 
space for independent and historically 
disadvantaged retailers.

The Inquiry also believes that government 
should support the integration of spaza 
shops into beneficial buyer groups and 
distribution networks to meet the entry 
of more professional trading. This should 
involve facilitating and harnessing the 
existing entrepreneurial efforts and do so 
by:

• Facilitating the establishment of 
distribution centres and wholesale 
markets in township areas; and

• Providing seed finance for innovative 
commercial models that seek to 
incorporate spaza shops into buyer 
groups and logistics chains and put 
in place the preconditions for credit 
extension and provide business 
management support.

Conclusion

In conclusion, the Inquiry strongly believes 
that a less concentrated grocery retail 
sector, with a large ecosystem of small 
independent traders alongside national 
retail chains is in the best interests of the 
economy and the consumers. Independent 
retailers provide important avenues for 
participation in the economy, provide 

support for smaller suppliers further 
up the value chain, whilst also offering 
consumers greater product choice. There 
is still a role for large supermarkets for the 
bulk shopping experience, but this should 
not be to the exclusion of others.

The Inquiry trusts that its recommendations 
are well-received and that the Commission 
as well as broader government institutions 
will study its findings and implement its 
recommendations.

Before I hand over this Final Report to the 
Commissioner, I would like to take this time 
to acknowledge the support that the panel 
received from the technical team, some of 
whom have since left the Commission. I 
would like to thank Ms Louise Du Plessis, 
Ms Sunel Grimbeek and Yongama Njisane 
who were the first, second and final heads 
of the technical team.

I also want to acknowledge Ms Azania 
Yokwana, Ms Nonjabulo Sambo, Ms 
Nonkululeko Moeketsi, Ms Lerato Moore, 
Mr Keabetswe Mojapelo and Ms Louise 
Clark who provided economic support 
to the panel. Mr Hugh Dlamini, Mr Thabo 
Khumalo and Mr Yariv Parvese provided 
invaluable legal support.

I would also like to acknowledge those 
of the technical team that remained and 
saw this project to its completion. Thank 
you to Ms Nomsa Mokoena and Ms Zinhle 
Cele for their administrative support. I 
also want to thank Ms Queen Khetsi, Mr 
Ian Mrozak, Ms Beverley Chomela for 
their economic support and Ms Nyadzani 
Mabasa, Ms Priya Reddy and Ms Sewela 
Moshoma for their legal support.
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T
he Minister of Trade and Industry, Mr Ebrahim Patel, 
promulgated the buyer-power and price discrimination 
provisions.  This follows the release of the draft 
guidelines by the Commission in October 2019.

The Department of Trade, Industry and Competition published 
the draft regulations for public comment in terms of section 78 
of the Competition Act (Act No 89 of 1998). The regulations deal 
with buyer power and price discrimination in terms of (section 
8(4) and (section 9) respectively. 

In February 2019, President Ramaphosa signed the amendments 
to the Competition Amendment Act, and in July that year Minister 
Patel promulgated certain sections of the amendments to the 
Act. The amendments seek to address persistent concentration 
and promote greater participation in the economy by SMMEs and 
companies owned by historically disadvantaged persons (HDP 
companies). 

One of the primary objectives of the Act is to provide an 
opportunity for all South Africans to participate fairly in the 

national economy. The intention of the regulatory guidelines 
is to provide small businesses with remedies against price 
discrimination by dominant firms and abuse of power by 
dominant buyers through imposition of unfair prices and other 
trading conditions. 

“Making markets more inclusive not only addresses social 
imperatives, but also provides a platform for more competitive 
markets and economic growth. A large and vibrant SME sector, 
including entry and expansion of HDP companies, is essential 
in providing dynamism, growth and employment opportunities 
to an economy,” said Competition Commissioner, Tembinkosi 
Bonakele.  

“Some of these firms will also grow and become future industry 
leaders. The consumer benefits manifest themselves in lower 
prices, but also greater choice, more product variety and innovation. 
The provisions dealing with buyer power and price discrimination 
are important amendments to the Competition Act, and have been 
proposed to provide small businesses with protection against 
abusive practices by either dominant suppliers, in the case of price 

PRICE DISCRIMINATION AND 
BUYER POWER GUIDELINES 
RELEASED
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discrimination, or customers, in the case 
of buyer power,” he said. 

The draft guidelines were published 
in the Government Gazette on Friday 
18 October 2019 for comments and 
respondents were given 28 days to 
submit written representations. Owing 
to requests by some stakeholders, the 
deadline was extended to 22 November 
the same year. 

SUMMARY AND BACKGROUND TO 
PRICE DISCRIMINATION PROVISION 

One of the amendments that seeks to 
support fair participation in the economy 
by SMEs and HDP firms is the new price 
discrimination provision. SME and HDP 
firms are frequently charged higher prices 
than larger firms for critical inputs simply 
because they are small or not part of 
favoured trading relationships, and not 
due to genuine objective justifications 
based on differences in costs of supply 
these firms. 

The higher prices resulting from this 
inequitable bargaining position makes 
SME and HDP firms less competitive 
and is a further unnecessary hurdle in the 
way of efforts to establish and grow their 
businesses. 

The previous price discrimination clause 
set an unrealistically high legal standard 
for demonstrating such impacts, namely 
requiring complainants to show that 
broader competition is substantially 
harmed by their treatment, not just that 
they are harmed. This is addressed in 
the new section 9(1)(a)(ii), whereby price 
discrimination by dominant sellers is 
prohibited if it is likely to have the effect 
of impeding the effective participation of 
SMEs and HDP firms. 

The Draft Guidelines primarily focus on 
how the Commission will interpret ‘likely 
effect on impeding effective participation’. 
In so doing, the guidelines aim to bring 
a greater degree of certainty to firms 
that seek to comply with the Act, and 
for potential complainants as to when 
their treatment is likely to constitute a 
contravention and when not. Greater 
certainty and clear safe harbours for 
conduct is important since hundreds or 
thousands of such supply negotiations 
are taking place nationally on a daily 
basis. These cannot be the subject of 
complex legal assessments. 

In essence, the guidelines set the 
following assessment criteria: 

1. First, the extent of discrimination 
will be determined by reference to 
the lowest price charged by the 
firm compared to the price charged 
to the complainant. Complainants 
must fall within the SME or HDP 
firm categories which have been 
stipulated by the Ministerial 
regulations. The Commission will also 
determine if the discrimination faced 
by the complainant is representative 
of the discrimination faced by the 
class of firms. 

2. Second, the Commission will 
determine how important the input 
purchased is for the complainant, 
either in terms of their variable 
costs of production or as a driver of 
demand for their own products or 
services. For instance, the price of 
some key value items drive footfall in 
the retail trade. The complainant will 
be presumed to be representative of 
the class of firms affected. 

3. Third, the Commission will determine 
whether getting the better price would 
enable the SME or HDP firm to drop 
price and drive more sales volumes, 
or otherwise raise its profitability 
such that investments in the business 
are more feasible. The purpose is to 
ensure that enforcement focuses on 
material price discrimination and not 
trivial cases. 

4. If a prima facie case is established 
using this approach, then the 
respondent will have justify why the 
differential exists based on objective 
cost reasons, excluding those costs 
linked to purely volumes purchased 
alone. 

To provide an even greater degree of 
guidance and certainty, the Commission 
guidelines also provide some safe 
harbours, or price differences below 
which the Commission will not proceed to 
investigate. These safe harbours are price 
differences of less than 5% for important 
inputs (i.e. constituting 20% or more of 
variable costs) and less than 10% for all 
other inputs. 

The Commission will also engage in 
dispute resolution between complainants 
and respondents at the screening stage in 
order to resolve the complaint without the 
need for litigation if possible. Respondents 
facing multiple complainants and 
with a clear discriminatory policy will 
be prioritised for investigation and 
prosecution. 

BUYER POWER PROVISION 

The other amendment that seeks to 
support fair participation in the economy 
by SMEs and HDP firms is the buyer power 

One of the primary objectives of the Act is to provide an opportunity for all 
South Africans to participate fairly in the national economy. The intention of 
the regulatory guidelines is to provide small businesses with remedies against 
price discrimination by dominant firms and abuse of power by dominant 
buyers through imposition of unfair prices and other trading condition
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provision. The weak bargaining position of 
SME and HDP firms is sometimes exploited 
by powerful buyers to unfairly suppress 
prices or impose trading conditions which 
unfairly transfer costs or risks onto these 
suppliers. In terms of the new section 8(4)
(a), it is prohibited for a dominant buyer to 
impose unfair prices or trading conditions 
on SMEs and HDP firms. This provision 
only applies to sectors designated by the 
Minister. Draft regulations currently cite 
three sectors, namely agro-processing, 
grocery wholesale/retail and online 
intermediation services. 

The Draft Guidelines set out how the 
Commission will determine whether a 
price or trading condition is unfair. The 
preconditions that need to be fulfilled are 
that the complainant is an SME or HDP 
firm, and the respondent is a dominant 
buyer in one of the designated sectors. 
In determining the dominance status of 
a buyer, the Commission will consider 
factors such as the nature and level of 
dependency of suppliers on the buyer, 
the strategic importance of the buyer in 
the market, and alternative distribution 
avenues and sales channels for the 
suppliers. 

In determining whether an unfair price 
is imposed on the complainant, the 
Commission will use two primary means 
of assessment: 

1. Whether the price paid to the SME/
HDP firm is lower relative to larger, 

more favoured suppliers for like 
products. The Commission will only 
consider cases where that difference 
is at least 5% or more. 

2. Where a unilateral and/or retrospective 
reduction in price has been imposed 
on the complainant, and which is not 
the subject of agreement in a supply 
contract. 

3. If the Commission establishes a prima 
facie case on this basis then the buyer 
bears the onus to demonstrate that 
the price adjustment is objectively 
justified, and the size of adjustment is 
reasonably related to that justification. 

In determining whether a trading condition 
is unfair, the Commission will use the 
general test of whether the condition 
unreasonably transfers risks and/or costs 
onto the supplier, is unduly onerous or 
one-sided, and if it is not proportionate 
to the objective of the agreement. The 
Commission will also have regard to 
trading conditions that have been found 
to be unfair in other jurisdictions.
 
In order to aid compliance, the Draft 
Guidelines set out a non-exhaustive list of 
trading terms the Commission considers 
to be unfair. For grocery and agro-
processing, these include: 

• Payment terms longer than 30 days 
for perishable products, and 60 days 
for other 

• Requiring payments from the supplier 
unrelated to the sale of the product 

• Cancelling orders for the supply of 
perishable products at short notice 

• Requiring payments for wastage 
or complaints where it is not due to 
negligence of the supplier 

• Unilateral changes to key terms to the 
supply contract 

• Payments for listing, merchandising, 
promotions, advertising and unsold 
products unless contained in the 
supply agreement in clear terms and 
the payments are reasonably related 
to the costs which will be quantified 
by the buyer. 

For online intermediation services these 
include: 

• Differential and favourable treatment 
of goods supplied by the online 
service producer 

• Ranking suppliers exclusively or 
primarily on payments by suppliers 

• Restrictions on selling the same 
products through other means 

• The use of data gathered on 
the supplier’s sales to enter into 
competition with it 

• Requirements to waive the supplier’s 
rights to personal data protection in 
terms of the POPI Act. 
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T
he Commission granted an 
exemption to South African 
Airways and (SOC) Ltd (SAA) and 
Air Mauritius Limited (MK) to form 

a joint venture (JV) on the Johannesburg 
(JHB) and Mauritius (MRU) route and other 
related routes.

The exemption, granted in October 
last year, allows the JV collaboration 
on the network, scheduling, revenue 
management and distribution across both 
carriers, thereby enhancing their existing 
bilateral offering. 

In terms of section 10 of the Competition 
Act, an exemption may be granted if 
an agreement or practice constitutes a 
prohibited practice in terms of Chapter 2 
of the Act and is found to contribute to 
either of the following objectives, namely, 
maintenance or promotion of exports, 
promotion of the competitiveness of small 
businesses or firms controlled or owned 
by historically disadvantaged persons, 

change in the productive capacity to 
stop decline in an industry, or economic 
stability in an industry designated by the 
Minister.

In terms of the JV, the two airlines will align 
their economic incentives by pooling the 
revenue and costs associated with the 
provision of commercial passenger and 
cargo services on the trunk route between 
Mauritius and Johannesburg, and the 
behind and beyond destinations. 

Further, these airlines will synchronize 
passenger and cargo capacity, expand 
their joint networks, access new markets 
(which may not have been economically 
feasible in the past) and deliver consumer 
benefits and create efficiencies that would 
not be possible without the proposed joint 
venture arrangement.

The exemption has been granted as it 
achieves the objectives set out in section 
10 (3)(b) of the Competition Act, primarily 

as the cooperation between the two 
airlines will promote exports from South 
Africa. 

The two airlines will compete more 
effectively in the global market by using 
the JNB-MRU trunk route as the platform, 
and as such greater benefits are expected 
to flow to destinations behind and beyond 
the JNB-MRU trunk route.

It is expected that the JV will equally 
benefit the South African economy as it 
will lead to increased foreign currency 
earnings, improved capacity utilisation 
and employment in fulfilment of some 
of the objectives of the Act through 
increased passenger numbers, increased 
cargo capacity and increasing the route 
network in new markets.

The exemption has been granted for a 
period of five years. 

SAA-AIR 
MAURITIUS 
GRANTED AN 
EXEMPTION 
TO FORM 
A JOINT 
VENTURE 
ON VARIOUS 
ROUTES
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I
n October 2019 the Competition 
Appeal Court (CAC) dismiss with costs 
Computicket (Pty) Ltd’s (Computicket) 
appeal against the finding that the 

company is guilty of abuse of dominance.
 
In January this year the Tribunal found 
Computicket guilty of abuse of dominance 
in contravention of the Competition Act 
for the period between 2005 and 2010. 
The company was ordered to pay an 
administrative penalty of R20 Million 
Rand. 

The Tribunal found that Computicket’s 
exclusive agreements with inventory 
providers had resulted in anticompetitive 
effects during the period 2005 to 2010. 
During the proceedings, the Commission 
was able to show that the agreements 
resulted in foreclosure of the market to 
effective competition. 

The Tribunal accepted evidence 
concerning supra competitive pricing 
effects, a decrease in supply by inventory 
providers, a reluctance by Computicket 
to timeously make use of available 
advances in technology and innovation 
as well as a lack of choices for end 
consumers, all of which cumulatively 
established the anti-competitive effects 
of the agreements. 

The Tribunal furthermore found that 
Computicket was unable to demonstrate 
that its exclusive agreements were 
justified based on efficiency grounds. 

Computicket appealed and the matter was 
heard by the Competition Appeal Court on 

25 June this year. The company’s central 
argument was that the Tribunal erred in 
its factual conclusions on exclusion and 
anti-competitive effects, and that the 
Commission’s expert witness, Dr Liberty 
Mncube, who at the time was the chief 
economist of the Commission, was not 
independent and therefore his testimony 
should have been dismissed.  

On the independence of the Commission’s 
expert witness who was labelled as 
biased by virtue of him having been the 
chief economist of the Commission, 
the Competition Appeal Court rejected 
that contention. “The employment of 
Dr Mncube by the Commission has no 
greater entailments than the appointment 
of an expert by a litigant. What signifies is 
whether an expert discharges the duties 
that bind an expert. Those duties have 

been specified by this Court,” the court 
said. 

The Commission is satisfied that the 
Competition Appeal Court dismissed the 
appeal in its entirety and with costs. 

OTHER PROCEEDINGS 

In December 2018 the Commission 
referred for prosecution another 
exclusive agreements complaint 
against Computicket covering the 
period from January 2013, and this 
time it included Shoprite Checkers (Pty) 
Ltd as a respondent (accused). This 
matter is currently before the Tribunal 
for prosecution and if found guilty 
Computicket and Shoprite Checkers 
(Pty) Ltd will be liable for a fine of up to 
10 % of turnover.

COURT DISMISSES 
COMPUTICKET’S APPEAL 
AND CONFIRMS FINE OF 
R20 MILLION
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BACKGROUND 

Between 2008 and 2009 the 
Commission received five complaints 
from Strictly Tickets, Artslink, Going 
Places, TicketSpace and Ezimidlalo 
Technologies (the complainants) 
against Computicket. 

The complainants alleged that 
Computicket engaged in anti-
competitive practices by concluding 
exclusive agreements with inventory 
providers for the provision of 
outsourced ticket distribution services 
for the entertainment industry which 
covers events such as sports, cinemas, 
theatres, festivals and live events. 

The Commission consolidated the 
complaints into a single case as all the 
complaints raised  similar allegations 
and were against the same respondent. 

On 30 April 2010 the Commission 
referred the case to the Tribunal on the 
basis that the exclusive agreements 
between Computicket and inventory 
providers contravene section 8(d)(i) 
alternatively section 8(c) and/or section 
5(1) of the Competition Act No. 89 of 
1998, as amended (“the Act”). 

The case before the Tribunal covered the 
period from 1999 to December 2012. The 
matter was subject to lengthy litigation 
around certain legal technicalities about 
whether Computicket was entitled to 
certain documents in the Commission’s 
possession. 

Whilst the initial matter was going 
through the litigation processes, the 
Commission received a complaint 
from Twangoo (Pty) Ltd trading as 
Groupon South Africa (“Groupon”) 
on 18 June 2013 which alleged that 
Computicket concluded exclusive 
agreements with inventory providers 
in the entertainment industry in 
contravention of the Competition Act. 

On 11 September 2014, Groupon 
subsequently withdrew its complaint. 
The Commission initiated a complaint 
against Computicket on 20 November 
2014 in terms of section 49B(1) of the 
Act read with Rule 16(2) for the alleged 
contravention of section 8(d)(i), 8(c) 
and 5(1) of the Act. 

On 3 October 2018, the Commissioner 
amended the initiation to include 

Shoprite Checkers, Computicket’s 
holding company, as the second 
respondent. 

In December 2018 the Commission 
referred for prosecution another 
complaint against Computicket, and 
this time it included Shoprite Checkers 
(Pty) Ltd as a respondent (accused). 

This complaint referral (prosecution), 
similar to the one referred to the 
Tribunal in 2010 which resulted in the 
R20m fine, concerns the lawfulness of 
exclusive agreements imposed by 2.

Computicket and Shoprite Checkers 
in respect of outsourced ticketing 
services to inventory providers, but it 
deals with the conduct occurring in a 
later period dating from January 2013. 

The second matter is currently before 
the Tribunal and pleadings are 
yet to close since Computicket is 
again challenging the validity of the 
complaint referral.
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Who doesn’t know Computicket? It is a 
very well-known brand in South Africa. 
Can you name a competitor? Not so easy, 
right? Computicket’s dominance of the 
ticketing distribution market is however 
not purely the result of the quality or 
nature of its service offering. 

Computicket followed a strategy that 
allowed it to effectively entrench its 
dominance of 90% of the market share in 
the entertainment sector. On 23 October 
2019 the Competition Appeal Court 
confirmed that this conduct or strategy 
by Computicket was in contravention 
the Competition Act 89 of 1998 and 
Computicket has to pay a R20 million 
penalty.

Computicket designed its contracts with 
inventory providers (such as theatres 
and festival and sports event organisers) 
in such a manner that it ensured that it 
would not have to face any competition. 
The contract design was combined with 

a strict enforcement policy and an “all-or-
nothing” approach to doing business with 
customers. Customers had to choose 
between making use of Computicket’s 
services only, or not making use of 
Computicket at all.

Computicket was established in 1971 
as a provider of outsourced ticketing 
services in South Africa’s. These services 
allow inventory providers to sell their 
tickets to the public in a cost-efficient 
manner, by relying on a wide network of 
physical retail outlets. 

Computicket first faced significant 
competition after TicketWeb entered 
the market in late 1998 and in 1999 
Computicket introduced exclusivity 
provisions in their contracts with inventory 
providers. At the time the contracts were 
for four months or less and only applied 
to single events put up by inventory 
providers.  TicketWeb managed to gain a 
significant share of the ticketing market. 
In 2002 Computicket merged with 
TicketWeb.

HOW COMPUTICKET 
ENTRENCHED ITS 
DOMINANT POSITION IN 
SOUTH AFRICA

Computicket followed a strategy that allowed it to 
effectively entrench its dominance of 90% of the market 
share in the entertainment sector. On 23 October 2019 
the Competition Appeal Court confirmed that this 
conduct or strategy by Computicket was in contravention 
the Competition Act 89 of 1998 and Computicket has to 
pay a R20 million penalty.

By Maya Swart, 
Principal Legal Counsel
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In 2004 the Shoprite group started Ticketshop in competition 
with Computicket, but in 2005 Computicket was acquired by 
the Shoprite Group and the Ticketshop brand was removed. 
It is at this stage that Computicket’s contract design and its 
enforcement thereof changed to a much more aggressive 
strategy to exclude competition.

Both the merger with Ticket Web and the merger with 
Ticketshop were approved by the competition authorities at the 
time. Amongst other considerations, the authorities considered 
(possibly incorrectly) that the self-supply of tickets by inventory 
providers limited or constrained the bargaining power of 
Computicket.  

By mid-2005 the duration of the exclusivity of the contracts were 
for a minimum of three years. The contracts however contained 
a default indefinite annual renewal clause or ‘evergreen’ clause, 
which meant that agreements could simply roll-over year after 
year.

The scope of these new contracts were also no longer limited 
to a particular entertainment event. The contracts now covered 
all the events put on by the inventory provider. The contracts 
went even further to stipulate that, for example, a theatre 
venue contracted to Computicket should also ensure that a 
production company, putting up an event at the venue, make 
use of Computicket exclusively.

Computicket’s conduct made it virtually impossible for any firm 
wanting to do business as a ticket distributor to get sufficient 
business from inventory providers to effectively compete with 
Computicket. 

Even small-scale entrants like Strictly Tickets, servicing a 
niche market, was affected by Computicket’s conduct and it 
eventually closed down after being unable to grow its business. 
The demise of Strictly Tickets was particularly unfortunate since 
it was able to provide paperless ticketing services as far back 
as 2006 whilst Computicket only introduced this technology as 

late as 2011. The technology used by Strictly Tickets made it 
possible for a customer to purchase a ticket online and have 
it on his or her cellphone as a barcode that would simply be 
scanned at the venue.

Computicket’s exclusion of competition also enabled it to 
charge higher fees than it would have been able to charge if it 
had to face competition.

The Competition Appeal Court dismissed Computicket’s appeal 
against a decision by the Competition Tribunal on 29 January 
2019 finding that Computicket breached the provisions of 
section 8(d)(i) of the Competition Act by abusing its dominance 
from mid-2005 to 2010 and ordering Computicket to pay a 
penalty of R20 million.

Although there has been some new entrants in the ticket 
distribution market post 2012 Computicket’s exclusionary 
contracts are likely to still have an effect on competition in 
the market. Hopefully the recent Competition Appeal Court 
judgment will result in a change in the competitive dynamics 
in the ticket distribution market that would benefit consumers.
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T
he Commission was please with the decision of the 
Competition Tribunal (Tribunal) to confirm as orders the 
Commission’s settlement agreements with Hendok (Pty) 
Ltd (Hendok) and Wireforce Steelbar (Pty) Ltd (Wireforce) 

following charges of market allocation, collusive tendering and 
price fixing. 

Both Hendok and Wireforce admitted to fixing the prices of their 
wire and related products until 2008, which was the main focus 
of the cartel. 

Hendok and Wireforce have agreed to pay an administrative 
penalty of R5 001 364. 34 (five million one thousand three 
hundred and sixy four rand and thirty-four cents) and R4 319 
951.22 (four million three hundred and nineteen thousand nine 

hundred and fifteen one rand and twenty-two cents), respectively 
for contravening the Competition Act. 

Around the year 2000, Hendok and Wireforce colluded with 
their competitors to fix the price of certain wire products that 
they produced. Between 2001 to 2008, the cartelists, including 
Hendok and Wireforce, had numerous interactions where they 
agreed to fix the price of wire and wire related products. They 
agreed on a common national price list and certain discounts 
could be deducted from the national price list for certain types 
of customers. 

The two companies have undertaken to assist the Commission’s 
prosecution of the remaining firms for their involvement in the 
cartel. 

STEEL WIRE FIRMS AGREE 
TO PAY FINES FOR CARTEL 
ACTIVITIES 

BACKGROUND 

In June 2018 the Competition Tribunal 
(Tribunal) confirmed a consent 
settlement agreement with wire and 
wire-rod manufacturer, Cape Gate, 
in which the company admitted to 
contravention of the Competition 
Act through its involvement in price 
fixing, dividing markets and collusive 
tendering. The company was fined 
R40m (Forty Million Rand). Cape 
Gate undertook to co-operate with 
the Commission in its prosecution of 
the remaining companies accused of 
collusive conduct. 

The matter stems from December 2003 
when Barnes Fencing Industries (Pty) 
Ltd (Barnes) filed a complaint against 

certain firms including Wireforce and 
Hendok, alleging that these firms 
were engaging in collusive conduct. In 
July 2008, one of the cartel members 
applied for corporate leniency for its 
involvement in certain cartel activity. 

Following its investigation, in 2009 the 
Commission referred to the Tribunal 
a cartel case for prosecution against 
Cape Gate, Allens Meshco, Hendok, 
Wireforce Steelbar, Agriwire, Agriwire 
North, Agriwire 2 

Upington, Cape Wire, Forest Wire, 
Independent Galvanising and Associated 
Wire Industries and Consolidated Wire 
Industries. 

The investigation revealed that the 
companies tendered collusively, in 
certain instances, from 2001 to 2008 
by co-ordinating their respective 
bids to supply cable armouring. The 
Commission also found that the 
companies allocated customers from 
2006 to 2008 by agreeing not to target 
each other’s customers. 

The case has been prolonged by 
numerous legal challenges which have 
taken the parties through various courts, 
including the Supreme Court of Appeal. 

The case against the rest of the other 
accused companies continues at the 
Tribunal.



31

T
he Commission has referred 
to the Competition Tribunal 
(Tribunal) for prosecution 18 
fire protection companies for 

collusion. 

These companies are Automatic 
Sprinkler Inspection Bureau (Pty) Ltd, 
Belfa Solutions (Pty) Ltd, Bhubesi Fire 
Projects (Pty) Ltd, Centa KZN Sprinklers 
Cc, National Security (Pty) Ltd, Country 
Contracts Cc, Cross Fire Management 
(Pty) Ltd, Fire Check Cc, Fire King Cc, 
Fireco (Pty) Ltd, IBR Fire Protection Cc, 
Jasco Fire Solutions (Pty) Ltd, Multi-Net 
Systems (Pty) Ltd, Specifire (Pty) Ltd, 
Sylvester Fire & Piping Services Cc, 
TFMC (Pty) Ltd, Tshwane Fire Sprinklers 
Cc and Whip Fire Projects (Pty) Ltd. 

These companies allegedly reached 
an agreement around 1995 in terms of 
which ASIB would exclusively render fire 
sprinkler inspection services while the 
rest of the companies would exclusively 
provide fire sprinkler installation services. 
They further agreed that each company 
would provide their services only in 
provinces where they are based. This 
conduct amounts to division of markets 
by allocating specific type of services 
and territories which contravenes section 
4(1)(b)(ii) of the Competition Act. 

The matter emanates from the 
Commission’s investigation between 
2014 and 2017 which included a dawn 
raid at the premises of these companies 
in August 2017. This investigation 
found that these companies had 
divided markets in contravention of the 
Competition Act. The alleged cartel 
conduct mainly affected property owners 
and occupants of big commercial and 
public buildings. 

The Commission has asked the Tribunal 
to impose an administrative penalty of 
10% of each firm’s annual turnover.

FIRE PROTECTION SERVICES 
COMPANIES PROSECUTED FOR 
CARTEL CONDUCT 
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BACKGROUND 

During the period 2014 to 2017, the Commission received 
numerous complaints against the these fire companies 
for possible contravention of the Competition Act.  The 
information submitted in these complaints indicated that 
ASIB was central to various anticompetitive conducts in the 
fire control and protection industry. 

Pursuant to the investigation of these complaints, the 
Commissioner initiated a complaint in July 2017 ASIB 
and all fire protection service providers registered with the 
organisation. These companies are competitors involved 
in the provision of fire protection services. These include, 
among others, installations of automatic fire sprinklers in 
buildings as well as inspection and certification of such 
installed fire sprinklers. 
 
The 18 fire companies entered into an agreement and/
or engaged in a concerted practice to divide markets by 
allocating specific type of services and territories to each 
other. This conduct may amount to market division in 
contravention of the Competition Act. 

ASIB was acquired by Mr John Goring in around 1995 from a 
group of short-term insurance companies. Prior to this, all fire 
protection service providers rendered inspection services. 

Subsequent to the transfer of ownership, the 18 companies 
reached an agreement in terms of which ASIB would 
exclusively render fire sprinkler inspection services while the 
rest of other fire protection service providers will exclusively 
provide fire sprinkler installation services.

They also agreed that all the fire protection service providers 
will register with ASIB before rendering installation services 
and abide by the Rules for Automatic Sprinkler Installations 
as amended from time to time. 

By registering with ASIB all fire protection service providers 
agreed to abide by these rules and have thus agreed not 
to compete with ASIB. The terms of this agreement are 
codified in the Second Amendment of the 10th Edition Rules 
for Automatic Sprinkler Installations, which was signed into 
effect by Mr John Goring in November 1995. 

Following the agreement which allocated installation services 
to fire protection service providers, all the registered fire 
protection services providers agreed that each of them will 
do business in the provinces that they are registered in terms 
of the Rules for Automatic Sprinkler Installations. 

For the purposes of their registration, provinces were 
categorised into four broad provinces, namely, Gauteng, 
KwaZulu-Natal, Eastern Cape and Western Cape. The 
Gauteng province covers or is made up of Gauteng, Free 
State, North-West, Limpopo, Mpumalanga, Swaziland and 
Lesotho. KwaZulu-Natal province covers or is made up of 
KwaZulu-Natal and Lesotho. The Eastern Cape province 
covers or is made up of the Eastern Cape, Northern Cape, 
Lesotho and Free State. The Western Cape province covers 
or is made up of Western Cape and Northern Cape.

This categorisation of provinces meant that an entity that is 
registered in one province cannot do business or service a 
client that is in another province where it is not registered. 
For example, an entity that is registered in Gauteng cannot 
do business or service a client that is in KwaZulu-Natal and 
vice versa. 

This amount to collusive conduct in contravention of the 
Competition Act. 
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I
n August the Commission welcomed 
the announcement by the Minister of 
Communications, Ms Stella Ndabeni-
Abrahams, on the gazetting of the 

policy on high demand spectrum and 
directive on the licensing of the Wireless 
Open Access Network (WOAN). 

The Commission particularly welcomes 
the prioritisation which has been afforded 
the licensing of spectrum by the new 
administration given that the current lack 
of spectrum raises network costs and is 
one factor which contributes to high data 
prices. 

The Commission also welcomes the 
announcement that the spectrum licensing 
process will include measures to promote 
competition, transformation, inclusive 
growth of the sector and universal access. 
At a time when public finances are 
under such pressure, it is tempting to try 
maximise revenues by simply auctioning 
spectrum to the highest bidder. 

However, as the Data Market Inquiry 
provisional recommendations counselled, 
such short-term thinking would deny 
South Africa a unique opportunity to bring 
about lower data costs both now and in the 
future. High demand spectrum is a scarce 
national resource and its allocation should 
be done in a manner which ultimately 
benefits the citizens of the country. 

The Commission will continue to be 
engaged with the spectrum licensing 
process as this now moves to ICASA in 

terms of the design and execution of 
spectrum licensing in line with the policy 
directive. The Commission will specifically 
engage around how a spectrum licensing 
process may ensure not only universal 
coverage but also access, which requires 
a level of universal affordability and not 
just technical availability. 

This may include obligations to ensure 

affordable data prices immediately, but 
also how relative allocations between 
operators may shape competition going 
forward into new generation networks 
such as 5G. It will also include measures 
to ensure the commercial and competitive 
success of the WOAN, avoiding some of 
the difficulties faced by other late entrants, 
as well as appropriate regulatory oversight 
of that entity.

COMMISSION 
SUPPORTS THE 
POLICY DIRECTIVE ON 
SPECTRUM LICENSING 

The Commission also welcomes the announcement that the spectrum licensing process 
will include measures to promote competition, transformation, inclusive growth of the sector 
and universal access. At a time when public finances are under such pressure, it is tempting 
to try maximise revenues by simply auctioning spectrum to the highest bidder. 
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T
he Commission welcomes the 
decision of the Competition 
Appeal Court (CAC) which 
dismissed the appeal by various 

banking institutions and in turn upheld the 
cross appeal by the Commission in the 
Rand Dollar manipulation matter.  

Delivered in Cape Town this morning, the 
CAC set aside the Competition Tribunal 
order in the matter which had partially 
ruled in favour of the banks. In June 2019 
the Tribunal rejected the banks call for 
the referral against them to be dismissed 
but ordered the Commission to redraft its 
charge sheet within 40 days.

The bank in the matter basically fall 
into three categories - local banks, 
international banks with presence in South 
Africa and those overseas based banks 
without any presence in the country. The 
two international categories are referred 
to as local peregrini and pure peregrini, 
respectively.

The Tribunal found that it did not have 
jurisdiction (authority) to issue an order 
compelling the foreign banks that had 
no presence in South Africa to pay any 

administrative penalty. The order would 
not be effective, it said. It directed the 
Commission to seek only an order that 
declared the conduct of these to be anti-
competitive, and not an administratively 
penalty.

The international banks with no presence 
in South Africa appealed this order. The 
banks are Bank of America Merrill Lynch 
International Limited, JP Morgan Chase & 
Co, Australia and New Zealand Banking 
Group Limited, Standard New York 
Securities Inc., Nomura International Plc., 
Macquarie Bank Limited, HBC Bank USA, 
National Association, Merrill Lynch Pierce 
Fenner and Smith and Credit Suisse Group.

The CAC said, within 40 days, the 
Commission must file a new referral 
(charge sheet) replace all previous 
affidavits and must set out the facts it 
relies on to allege it was foreseeable that 
the alleged conduct would have direct or 
immediate, and substantial effect in the 
South Africa. 

Further, among other thigs, the 
Commission must confine its case to 
one of a single over-arching conspiracy, 

provided that the Commission is not 
restricted from alleging that this may be 
founded on an agreement, arrangement 
or concerted practise. 

The new affidavit must in addition set out 
the facts on which Commission relies to 
allege that there are adequate connecting 
factors between the banks and the 
Tribunal’s jurisdiction.   

It additionally ordered that certain 
paragraphs of the previous referral, those 
related to the conduct of a J.P Morgan entity, 
should not be included in the amended 
referral, sufficient to establish personal 
jurisdiction against the accused banks.

The Tribunal deferred the question as to 
whether the Commission could join certain 
additional banks until it had filed the 
above-mentioned amended referral  and 
dismissed one of the respondent banks’ 
(Investec Limited) application for an order 
declaring the conduct of the Commission 
in prosecuting the referral to be vexatious 
and unreasonable.

Thus, the CAC dismissed the application 
by the banks with costs. 

COMPETITION 
APPEAL 
COURT 
DISMISSES 
THE BANKS 
FOREX APPEAL 
WITH COSTS
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BACKGROUND

Since April 2015, the Commission has 
been investigating a case of price fixing 
and market allocation in the trading of 
foreign currency pairs involving the Rand.
The investigation found that from at least 
2007, the respondents had a general 
agreement to collude on prices for bids, 
offers and bid-offer spreads for the spot 
trades in relation to currency trading 
involving US Dollar / Rand currency pair.
Further, the Commission found that the 
respondents manipulated the price of bids 
and offers through agreements to refrain 
from trading and creating fictitious bids 
and offers at particular times.

Traders of the respondents primarily used 
trading platforms such as the Reuters 
currency trading platform to carry out 
their collusive activities. They also used 
Bloomberg instant messaging system 
(chatroom), telephone conversation and 
had meetings to coordinate their bilateral 
and multilateral collusive trading activities.
They assisted each other to reach the 
desired prices by coordinating trading 
times. They reached agreements to refrain 
from trading, taking turns in transacting 

and by either pulling or holding trading 
activities on the Reuters currency trading 
platform.

They also created fictitious bids and offers, 
distorting demand and supply in order 
to achieve their profit motives. Despite 
the Commission filling its papers to the 
Tribunal on 15 February 2017, against 17 
banks, none of the banks have to date 
filed their answer to the merits of the 
case except HSBC which has filed papers 
disputing its participation in the cartel.

Traders of the respondents primarily used 
trading platforms such as the Reuters 
currency trading platform to carry out 
their collusive activities. They also used 
Bloomberg instant messaging system 
(chatroom), telephone conversation and 
had meetings to coordinate their bilateral 
and multilateral collusive trading activities.
They assisted each other to reach the 
desired prices by coordinating trading 
times. They reached agreements to refrain 
from trading, taking turns in transacting 
and by either pulling or holding trading 
activities on the Reuters currency trading 
platform. They also created fictitious bids 
and offers, distorting demand and supply 
in order to achieve their profit motives.

The Commission is seeking an order from 
the Tribunal declaring that the respondents 
have contravene the Competition Act. 
Further, the Commission is seeking an 
order declaring that the respondents are 
liable for the payment of an administrative 
penalty equal to 10% of their annual 
turnover.

TRIBUNAL DECISION

On 12 June 2019 the Competition Tribunal 
(Tribunal) issued a decision dismissing 

the exception applications brought 
by various respondent banks in the 
currency manipulation case.  Some of the 
respondents, namely, Bank of America 
Merrill Lynch International Limited, JP 
Morgan Chase and Co., JP Morgan Chase 
Bank N.A , Australia and New Zealand 
Banking  Group Limited, Macquarie 
Bank Limited, HSBC Bank USA, National 
Association Inc and Smith Inc and 
Credit Suisse Securities (USA) LLC have 
since filed notices of appeal with the 
Competition Appeal Court against the 
decision of the Tribunal. 

In addition to filing notices of appeal JP 
Morgan Chase and Co., JP Morgan Chase 
Bank N.A, Australia and New Zealand 
Banking Group Limited and Credit 
Suisse Securities (USA) LLC filed review 
applications against the decision of the 
Tribunal.

APPEALS

In respect of notices of appeal, the 
respondents, in summary, noted the 
following objections against the decision 
of the Tribunal:

• That the Tribunal erred to rule that it 
can still issue any other declaratory 
order even after establishing that a 
respondent is a pure peregrini.

• That the Tribunal should have 
dismissed the Commission’s 
joinder application in as far as the 
complaint was not properly initiated 
against certain of the respondents. 
In particular, the respondents object 
to the Tribunal’s deference of the 
question of joinder to a time when 
the Commission has provided further 
particulars.

Since April 2015, the Commission has been investigating a 
case of price fixing and market allocation in the trading of 
foreign currency pairs involving the Rand. The investigation 
found that from at least 2007, the respondents had a 
general agreement to collude on prices for bids, offers and 
bid-offer spreads for the spot trades in relation to currency 
trading involving US Dollar / Rand currency pair.
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It was apparent that the respondents’ 
appeals against the decision of the Tribunal 
relate essentially where it found that it can 
grant a declaratory order against pure 
peregrini provided that the Commission 
can satisfy the Tribunal that the complaint 
has been properly initiated against the 
respondents, that the complaint has not 
prescribed and that the Commission has 
pleaded a prima facie cause of action.

REVIEWS

In their review applications the respondents 
were essentially challenging the decision 
of the Tribunal on the following basis:

The respondents submitted that if the 
Tribunal lacks jurisdiction to adjudicate 
a matter against a peregrine respondent, 
whether by reason of personal or subject-
matter jurisdiction, it has no authority to 
issue any order including a declaratory 
order. 

Further the respondents submitted 
that the Tribunal was not empowered 
by the Competition Act 89 of 1998 (as 
amended) (“the Act”) or by the common 
law to issue a declaratory order without 
civil or administrative penalty flowing 

therefrom. Accordingly, they submit that 
Tribunal erred and acted outside the 
law by making a distinction between a 
“traditional declaratory” order where civil 
and administrative penalties will flow and 
the one it sought to issue in this case.

The respondents also took issue with the 
fact that the Tribunal’s finding that it has 
authority over local peregrini and as such 
can issue a declaratory order despite lack 
of subject-matter jurisdiction.

In summary the respondents sought to 
review the Tribunal decision on the basis 
that the Tribunal may only exercise the 
powers and functions conferred upon it 
by the Act.  As such the Tribunal is not 
competent to issue orders that fall outside 
the Act.

On 18 July 2019 the Commission filed 
its notice of cross appeal against the 
decision of the Tribunal. In its cross appeal 
the Commission noted that the Tribunal 
decision is lacking in the following respect: 

PURE PEREGRINI

• Tribunal should have found that the 
impact of section 3(1) is to: 

 » change the common law position 
in respect of matters regulated 
by the Act; and 

 » expand the jurisdiction beyond 
entities that are physically 
resident in South Africa to those 
who are absent but carry out 
economic activities that have an 
effect on South Africa. 

• The Tribunal should have adopted the 
interpretation of section 3(1) that best 
promotes the purpose and objectives 
of the Act to maintain and promote 
competition in South Africa, and to 
regulate anti-competitive conduct 
by resident or non-resident entities 
to the extent that it has an effect in 
South Africa. 

In this regard, The Tribunal should have: 

• found that it has the jurisdiction 
to make an order against foreign 
respondents, which potentially has 
civil and penalty consequences, even 
where the firm is not resident within 
the country, on the basis of the wide 
territorial jurisdiction of section 3(1) of 
the Act. 

• considered and applied the Supreme 
Court of Appeal and the High Court’s 
development of the law regarding 
personal jurisdiction in Multi-Links 
and Strang cases. 

• dismissed the exceptions brought 
by the pure peregrini in relation to 
the Tribunal’s personal and subject-
matter jurisdiction. 

SUBJECT MATTER JURISDICTION

The Commission noted that the Tribunal 
should have given effect to the plain 
meaning of the words “economic activity 
having an effect within the Republic” in 
section 3(1) of the Act. 

The Tribunal should have found the 
cumulative effect of the conduct is 
sufficient to make it “not trivial” for the 
purposes of the section 3(1) of the Act. 

Further, the Tribunal should have found 
that the Commission is only required to 
plead that the conduct involved the use 
of the South African currency to meet the 
requirements in section 3(1) of the Act.

In summary the respondents sought to 
review the Tribunal decision on the basis that 
the Tribunal may only exercise the powers 
and functions conferred upon it by the Act. 
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I
n May 2019 the Commission 
recommended to Tribunal that the 
proposed acquisition of WeBuyCars 
(Pty) Ltd (WeBuyCars) by MIH 

eCommerce Holdings (Pty) Ltd (MIH 
eCommerce), an entity of the Naspers 
Group, be prohibited. 

MIH eCommerce wanted to acquire 60% 
of WeBuyCars. MIH eCommerce is mainly 
an investment holding company and does 
not itself supply any products or services 
in South Africa. MIH eCommerce has 
investments in OLX and the Naspers’ 
subsidiary, Car Trader, which operates as 
AutoTrader. 

Although the Commission found that the 
proposed transaction does not present 
any competitor (horizontal) overlap in 
South Africa as the Naspers Group is not 
active in the buying and selling of cars, 
however, it was found that the Naspers 
Group through Frontier Car Group Inc 
(FCG) has been anticipating entering the 
South African market for the wholesale and 
online buying of used cars in competition 
with WeBuyCars. These entry plans were 
thwarted directly as a result of the merger. 
Given this potential entry, the Commission 
assessed that if the proposed merger 
will result in the removal of potential 
competition in South Africa as Naspers 
Group had plans to enter the South Africa 
niche wholesale buying of used car market 
segment utilising the instant cash model 
and compete directly against WeBuyCars. 
The Commission also noted that there was 
a vertical (supplier-customer relationship) 
overlap because Naspers Group owns 
and operates online classified automotive 
advertising platforms, e.g OLX and Auto 
Trader, and WeBuyCars utilises these 
platforms to either sell or purchase 
vehicles. Given the supplier-customer 
relationship overlap, the Commission 
considered whether the merger will result 
in the exclusion of the competitors of 
WeBuyCars and or AutoTrader. 

With respect to the removal of potential 

competition concern, the Commission 
was of view that the proposed transaction 
will result in the removal of Naspers Group 
(FCG) as a potential effective competitor 
to WeBuyCars in the niche segment of 
wholesale and online buying of used 
cars using an instant cash model from 
the public and the consequent selling to 
dealers and others. This is the market 
segment that is currently dominated by 
WeBuyCars, which owns a significant 
share of this market. 

Furthermore, the proposed merger would 
likely result in a substantial lessening of 
competition through exclusion. With respect 
to exclusion, the Commission found that 
there were numerous ways in which Naspers 
could harness the complementarities 
between WeBuyCars and AutoTrader 
and/or OLX to the exclusion of effective 
competition against WeBuyCars rivals as 
well as other online platforms. 

WeBuyCars is a large and dominant 
wholesale and online buyer of used 
cars from the public. On the other hand, 
AutoTrader is the largest online classified 
platform and generates significant 
customer traffic such that it is a key and 
important online platform for traditional 
used car dealers seeking to sell their 
car stock. Thus, it is the view of the 
Commission that the merged entity will 
have the ability to leverage its significant 
AutoTrader position as well as the OLX 
platform to exclude rivals of WeBuyCars 
Furthermore, the Commission finds 
that WeBuyCars will likely entrench its 
dominant position in the purchasing of 
used cars side, which dominance will also 
likely translate into dominance on the sell-
side since if WeBuyCars can dominate the 
second-hand cars stock in the market. 
In addition, Naspers’ platforms namely 
OLX and AutoTrader were likely to further 
entrench their respective positions in on-
line advertising. 

The Commission was concerned that 
the proposed merger would result in the 

foreclosure of other traditional dealers, 
that is, rivals of WeBuyCars on the sell side. 
This is because AutoTrader is a significant 
platform on which many traditional dealers 
advertise their cars and has the ability and 
incentive to offer preferential treatment 
towards WeBuyCars. 

Overall, the proposed transaction was 
likely to substantially prevent or lessen 
competition in the relevant markets and 
result in used car customers paying higher 
prices in future than they would otherwise 
pay in a competitive environment.

In October 2019, just before the matter 
could be heard, the Tribunal issued an 
order recognising Weelee (PTY) Ltd as a 
participant in the proceedings after the 
online intermediary which facilitates the 
sale of used vehicles by private individuals 
to second-hand dealers brought an 
application in this regard. 

The hearing still continues before the 
Tribunal.

NASPERS PURCHASE OF 
WEBUYCARS MUST BE 
PROHIBITED, SAYS COMMISSION 
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I 
n April 2019 the Commission referred to the Competition 
Tribunal for prosecution network maintenance companies, K.F 
Computers CC (K.F Computers) and SAAB Grintek Defense 
(Pty) Ltd (SAAB) for cartel conduct. 

The two firms have been charged with collusive tendering in 
respect of a tender which was publicised by State Information 
Technology Agency (SITA). The tender was for the provision 
of network maintenance and system support services to the 
South African Air Force’s (SAAF) Ground Command and Control 
Systems (GCCS) and Current Intelligence System (CURIS). 

The prosecution follows a complaint from SITA in March 2016 
alleging that KF Computers and SAAB may have coordinated 
their response to the tender. The Commission found that KF 
Computers and SAAB discussed and agreed as to their respective 
tender bids in response to the SITA tender advertisement. 

This conduct amounts to collusive tendering in contravention of 
the Competition Act. 

The Commission has asked the Tribunal to impose a fine of 10 
percent of the respective companies’ turnover.

I
n April last year the Commission 
referred a Chilean car shipping 
company to the Competition Tribunal 
for prosecution for collusive tendering, 

price fixing and market division. 

Compania Sud Americana De Vapores 
S.A (CSAV) is alleged to have breached 
the Competition Act in respect of tenders 
issued by Ford Motor Company. CSAV 
is accused of colluding with Mitsui OSK 
Lines Limited (MOL) in the shipment of 
Ford motor vehicles from South Africa to 

Europe and Mediterranean (inclusive of 
North Africa). 

In 2015, CSAV paid R8.8 million penalty 
following a consent agreement with the 
Commission in respect of a similar tender 
issued by General Motors. CSAV denied 
involvement in the Ford tender. 

To date, four companies have paid a total 
of more than R310 million in administrative 
penalties in this matter. Between 20015 
and 2018, NYK, WWL and Eukor Car 

Carriers admitted collusion and settled 
with the Commission. 

In 2017, the Commission referred Hoegh 
Autoliners Holdings AS to the Tribunal for 
prosecution on seven charges of cartel 
conduct on similar shipping tenders 
issued by several motor manufacturers. 
MOL was granted leniency for its 
involvement in the cartel conduct 
in exchange for information and full 
cooperation in the matter.

AIR FORCE SUPPLIERS 
TO BE PROSECUTED FOR 
COLLUSIVE CONDUCT 

CHILEAN SHIPPING 
COMPANY PROSECUTED 
FOR CARTEL CONDUCT 
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L
ast year in April the Commission 
referred to the Competition Tribunal 
for prosecution fleet management 
solutions suppliers, Mix Telematics 

Africa (Pty) Ltd (Mix Africa), Fleetco South 
Africa CC, Hyper Auto CC, Soltrack CC 
and Tectra Telematics (Pty) Ltd for cartel 
conduct. 

The firms have been charged with 
market division by allocating customers 
in the market for the provision of value-
added Fleet Management Solutions in 
contravention of the Competition Act. 

This follows an investigation initiated by 
the Commissioner on 08 November 2016. 
The Commission’s investigation found 
that between at least 1998 to date Mix 
Africa has had an agreement with Fleetco 
South Africa, Hyper Auto, Soltrack and 
Tectra Telematics that it would refrain from 
approaching their customers. 

This conduct amounts to market division 
by allocating customers in contravention 
of the Competition Act. 

The Commission has asked the Tribunal to 
impose an administrative penalty of 10% 
on the turnovers of Mix Telematics Africa 
(Pty) Ltd, Hyper Auto CC, Soltrack CC and 
Tectra Telematics.

BUSINESS OPERATIONS OF THE 
COMPANIES 

The relationship between the accused 
companies is both as competition and 
suppliers (vertical and horizontal). The 
Mix Group acts both as a supplier and a 
competitor to the rest of the companies 
who sometimes refer to themselves as the 
Mix Group dealers. 

The Mix Group manufactures and supplies 
vehicle tracking hardware in the form 
of a black box or computer box. It also 
develops basic vehicle tracking software 
that gives real time vehicle tracking data 
to monitor the whereabouts of motor 
vehicles that have these installed.

The basic software is used to collect 
and process vehicle tracking information 
collected by the black box. This software 
is housed and operated by the Mix Group.  
The combination of black box and this 
basic software is what is sold by the Mix 
Group to the Mix Group dealers.  

Upon purchasing the basic product, 
the Mix Group dealers adapt the basic 
product to various customised packages. 
These customised packages allow for 
a range of functionalities depending on 
customer needs. These functionalities 

FLEET 
MANAGEMENT 
SOLUTIONS 
SUPPLIERS 
PROSECUTED 
FOR COLLUSION 

The firms have been charged with market division by allocating customers in 
the market for the provision of value-added Fleet Management Solutions in 
contravention of the Competition Act. 

BACKGROUND 

On 08 November 2016, 

the Commissioner initiated 

an investigation against 

Mix Telematics Ltd, Mix 

Telematics Africa (Pty) Ltd, 

Fleetco South Africa CC, 

Hyper Auto CC, Soltrack CC 

and Tectra Telematics (Pty) 

Ltd on allegations of market 

division in the market for the 

provision of Fleet Management 

Solutions in contravention of 

the Competition Act. 

The prosecution is based on the 

Commission’s in-vestigation’s 

findings that these companies 

entered into an agreement and/

or are engaged in a concerted 

practice to divide the market 

by allocating customers.
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include but not limited to the monitoring 
fuel consumption, driver signals regarding 
maintenance and navigation of routes, 
journey duration, distance travelled, driver 
name, location etc. 

The adaptation of the basic product is 
commonly known as the value-adding 
process. The value-added product is 
sold to end-user customers such as 
commercial vehicle owners or fleet 
management service providers. 

The Mix Group also adapts or value-adds 
the basic product that it supplies to the 
Mix Group dealers and sells the value-
added product in direct competition with 
the Mix Group Dealers. The Mix Group is 
therefore a competitor to the Mix Group 
dealers 

The value-adding does not require only 
hardware and software manufactured and 
supplied by the Mix Group. It is possible 
for the Mix dealers to adapt the Mix Group 
basic product with hardware and software 
purchased from competitors of the Mix 

group to create a fleet management 
solution for sale in accordance with the 
needs of each end-users. 

The basic product is therefore a different 
and distinguishable product from the 
value-added product that is ultimately 
sold to end-users. It is this conduct 
between the Mix Group and the Mix 
Group dealers wherein they compete in 
supplying the value-added product to 
end customers that is the subject of this 
complaint referral.  

The hardware is installed onto an end-
user customer’s vehicle, which is then 
linked to the software operated by the 
Mix Group. The information collected by 
the software can be accessed via the Mix 
Group website at any given time.

CONDUCT IN CONTRAVENTION OF 
THE ACT

The accused companies have an 
agreement not to compete with each 
other for customers. Specifically, they 

agreed that the Mix Group must not attack 
the Mix Group dealers’ customers. This 
agreement has been in existence as far as 
1998 and is on-going. 

These companies agreed to ring fence 
prospective customers. This entails the Mix 
group not competing with the Mix Group 
dealers in negotiation of contracts with 
prospective clients. This understanding 
also involves the Mix Group not marketing 
its products and services to customers of 
the Mix Group dealers. 

In order to achieve ring fencing of 
customers, the Mix Group requires the 
Mix group dealers to disclose to the Mix 
Group a list of all their customers including 
prospective customers. In so doing, this 
disclosure would enable the Mix Group to 
know which customers not to approach. 
They have regular meetings to discuss and 
monitor, amongst other things compliance 
of this agreement. 

The conduct constitutes market division in 
contravention of the Competition Act. 

The accused companies have an agreement not to compete with each other for 
customers. Specifically, they agreed that the Mix Group must not attack the Mix 
Group dealers’ customers. This agreement has been in existence as far as 1998 
and is on-going. 
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GVK ADMITS TO COLLUSION AND AGREES 
TO PAY MILLIONS IN FINES 

In May last year the Competition Tribunal confirmed as an 
order a consent settlement agreement it reached with a 
construction company, GVK-Siya Zama (Cape) (Pty) Ltd 
(GVK). 

In terms of the agreement GVK has undertaken an 
administrative penalty of R6 038 852.00 (Six million, Thirty-
Eight Thousand and Eight Hundred and Fifty-Two Rands. 
The company was charged with price fixing, market division 
and collusive conduct in the construction industry in 
contravention of the Competition Act. 

In February 2008, GVK entered into an agreement with Group 
Five to collude in the tender issued by the Mediclinic Group. 
Group Five provided a cover price, higher than theirs, to GVK 
to tender for the construction of the Cape-Gate Mediclinic 
Hospital in Brackenfell, Cape Town. 

GVK also entered into a collusive agreement with Neil Muller 
Construction (Pty) Ltd (NMC) in July 2010, and tendered for 
the Tygervalley Shopping Mall. NMC provided a cover price, 
higher than theirs, to GVK to tender for minor alterations and 
extensions towards the Tygervalley shopping mall. 

GVK entered into another agreement with NM in December 
2010, to tender collusively with regard to the tender issued 
by Akila Trading. NMC provided a cover price, which was 
higher than theirs, to GVK to tender for the construction of a 
new warehouse and office buildings project for Akila Trading. 
This matter is one of the remainders of the construction 
cartels investigation which were initiated in 2009 with regards 
to the bid-rigging and collusion in the construction of the 
stadia for the 2010 FIFA Soccer World Cup. GVK did not 
apply for immunity in terms of the Commission’s Corporate 
Leniency Policy.

CORRUGATED BOX PACKAGING COMPANY TO 
PAY R7 MILLION FOR CARTEL CONDUCT  

The Tribunal confirmed as an order a 
consent agreement with a corrugated 
box packaging company, Mpact Limited 
(Mpact), in respect of alleged acts of 
collusion and prior implementation of 
merger acquisitions in contravention of 
the Competition Act. 

In terms of the agreement, Mpact has 
undertaken to pay a penalty of R7 000 
000 (seven million rand). The agreement 
follows an investigation initiated by the 
Commissioner in May 2016. 

Mpact, through its indirectly wholly-
owned subsidiary Rebel Packaging 
(Pty) Ltd (Rebel), acquired control 
of several entities without approval 

from the Commission. In terms of the 
Competition Act, these acquisitions 
were notifiable mergers, meaning 
that they were supposed to be 
reported to the Commission prior to 
implementation. Mpact has admitted 
that this conduct contravened the 
Competition Act. 

In the course of its investigation, the 
Commission found that Mpact, together 
with a number of smaller entities, was 
involved in collusive conduct relating 
to price fixing, collusive tendering and 
division of markets in the market for the 
manufacture and supply of corrugated 
packaging products. 

The Commission found that, after 
the mergers, Mpact, through its 
involvement as shareholder and 
supplier to the sheet plants over which 
it gained control, had insight into their 
costs and pricing as well as the specific 
customers whom they were targeting. 
Mpact also had a representative who 
sat on the board of directors of those 
sheet plants. 

The Commission referred this matter 
to the Tribunal in April 2019. This 
settlement resolves all issues in relation 
to the prior implementation of Mpact’s 
merger acquisitions and its alleged 
acts of collusion in contravention of the 
Competition Act.

IN BRIEF… TRIBUNAL CONSENT 
AGREEMENT CONFIRMATIONS
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R
aise the topic of the Fourth 
Industrial Revolution in most 
policy circles and the typical 
response is to dwell on the threats 

it poses to South Africa. The threat to jobs 
from robotics, AI and digitalisation, or the 
threat of global monopolies due to “winner 
takes all” tippy digital markets. Indeed, the 
debates in competition law circles globally 
are dominated by how best to deal with the 
economic power of the FAAGs (Facebook, 
Amazon, Apple and Google). 

Whilst there are no doubt threats, we must 
also not overlook the fact that the digital 
era also presents countless opportunities 
for new industries, jobs and greater 
competition. 

Jobs will be created in the various 
digital businesses that are emerging 
to fill consumer and business needs. 
These may be the highly skilled data 
analyst positions, but also the less skilled 
warehouse, delivery and driver jobs. 
Demand for content production has never 
been stronger as the FAAGs look to boost 
online attention to their sites, and even 
AI applications need a massive injection 
of processed data, video and images 
that is frequently compiled by a human 
workforce. There are also opportunities 
in manufacturing the new devices, the 
minerals and component inputs to 
those devices and even rolling out the 
broadband networks on which the digital 
economy will run.   

Digital markets have greatly opened the 
space for entrepreneurs and disruptive 
entry. These business models overcome 
many of the entry and scaling challenges 
typically faced by small businesses. 
New customers can be serviced at little 
extra cost and cloud computing offers 
processing power equal to that of large 
firms. Entrepreneurs in the ‘old economy’ 

products can also now leverage the 
consumer reach and logistics of online 
marketplaces. This has real potential 
benefit in a country like South Africa with 
highly concentrated markets and self-
evident barriers to broader economic 
participation. Indeed, digital market 
entrants may even succeed where 
competition policy has failed. One can 
look no further than banking where 
digital entrants such as Thyme Bank are 
successfully challenging the Big Four with 
no-fee models. 

Whilst we cannot ignore the threats, 
policymakers and regulators must 

also focus their efforts on how to 
support entrepreneurs to unleash these 
opportunities and open them up for all to 
participate, not just an elite few. Doing so 
would directly address the twin objectives 
of competition policy, namely more 
competitive and more inclusive markets. It 
would also assist the emergence of South 
African businesses and back-end jobs 
rather than simply being an outpost for 
global giants. 

This support may be best achieved 
through proactively unblocking whatever 
hindrances remain for these potential 
businesses. Data, for example, is seen as 

HARNESS THE POTENTIAL 
OF DIGITAL MARKETS 
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a source of significant advantage in the 
digital age and the very basis for the power 
of Facebook and Google in advertising. It 
is also the basis for many new services 
as well as old ones. Whilst data is at the 
heart of remedying the FAAGs power, 
there is also tremendous scope for a 
general regime on data portability and 
interoperability to open markets to new 
innovative businesses, whilst still ensuring 
privacy and security of personal data. 

Financial services is once more a great 
example of this. Customer transactional 
and behavioural information is a 
key source for risk assessment and 

appropriate product offering. The Open 
Banking initiatives in the UK and France 
have ensured the largest banks make that 
data available to trusted third parties. This 
enables new financial service providers 
to emerge because they now have the 
information required to design and price 
products well, but also levels the playing 
field against the large banks as there is no 
longer an informational advantage. The 
result has been more innovation, even 
from the banks themselves as they seek 
to stay ahead of the new start-ups. 

Imagine what could be achieved in 
South Africa’s banking, insurance and 

healthcare sectors if the vast data stores 
of the largest firms were open. We might 
just see more dynamism as opportunities 
are identified and exploited by a larger 
army of entrepreneurs; more inclusion 
as these opportunities can be exploited 
by outsiders and not just incumbents; 
and more competition as informational 
advantages cannot be exploited to keep 
prices higher than necessary. 

Data is just one example, and other 
practices such as exclusivity arrangements 
or bundling / tying of products also work 
against smaller entrants. They also 
continue to favour large firms purely by dint 
of their size and incumbency, not superior 
product offering. The opportunities are 
also not only limited to those three sectors 
alone, as we see digital firms disrupting 
anything from hotels to taxis. 

Of course, a proactive approach has 
another massive benefit, namely that it 
may well prevent the digital markets that 
do emerge from becoming concentrated 
and less inclusive over time. Such rules 
would mean that the same advantage 
from data accruing to digital first-movers 
is not used to create an unassailable lead, 
or that similar tactics of self-preferencing 
in the supply of complementary services 
is not used to exclude new start-ups. After 
all, if there is one lesson for competition 
policy from the FAAGs debate is that it is 
incredibly hard to address that economic 
power once it is in place. 

It is maybe apposite to end with this quote 
from a speech by AI pioneer Andrew Ng to 
an Amazon gathering as reported by the 
BBC “With the rise of the Internet, we’ve 
created tremendous wealth, but we also 
contributed to wealth inequality. Let’s 
make sure that this time, with the rise of 
AI, we take everyone along with us.”

Whilst there are no 
doubt threats, we must 
also not overlook the 
fact that the digital era 
also presents countless 
opportunities for new 
industries, jobs and 
greater competition. 

Imagine what could be 
achieved in South Afri-
ca’s banking, insurance 
and healthcare sectors 
if the vast data stores of 
the largest firms were 
open. We might just see 
more dynamism as op-
portunities are identified 
and exploited by a larger 
army of entrepreneurs
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EXECUTIVE SUMMARY

On Wednesday the Public Passenger 
Transport Market Inquiry published its 
provisional report which provides the 
provisional findings and recommendations 
of the Commission with respect to all 
modes of transport. 

Impact of spatial planning on public 
transport

The Inquiry found that the lack of 
integration in the public transport system 
is worsened by the persistent inequality 
between modes (i.e. minibus taxi and 
BRT) and within modes (i.e. Gautrain 
and Metrorail). The stark differences in 
infrastructure investment, service levels 
and quality standards in the modes is an 
impediment to integration. The differences 
in service levels further deepens the 
socioeconomic divide in the society 
as public transport is now catering for 
different classes.

What informs the current subsidy 
regime? 

The main objective of public transport 
subsidies is to ensure that all South 
Africans, including the poor and 
unemployed, have access to affordable 
public transport. In South Africa, different 
types of subsidies are allocated to different 
spheres of government and to different 
modes of transport. 

The current subsidies

The allocation of bus subsidies does not 
adequately consider challenges and costs 
incurred by bus operators, especially bus 
operators that service rural communities. 

In rural areas, poor road infrastructure 
serves as a major barrier in the provision 
of public transport. In this regard, rural 
communities appear to be neglected. 

Small bus operators have been relegated 
to providing commuter bus services in 
rural areas where conditions are extremely 
bad.

Current subsidies in public transport 
respond to specific needs in an 
uncoordinated manner as subsidies are 
distributed to all spheres of government. 
Consolidation of subsidies may provide 
the necessary efficiencies. 

Minibus taxis and unsubsidised bus 
services

The minibus taxi industry accounts for 
approximately 66.5 per cent of commuters, 
buses 23.6 per cent and rail 9.9 per cent. 
There is a skewed relationship between 
ridership levels and subsidy funding. 
Despite the investment by government 
in the form of subsidies, commuters still 
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prefer the unsubsidised mode of transport 
(minibus taxis) for several reasons. The 
taxi industry has been resilient over time 
despite limited support from government.

Route allocation 

One of the major challenges in issuing 
operating licences timeously is the 
heavy reliance of Provincial Regulatory 
Entities (PREs) on the National Land 
Transport Information System (NLTIS) for 
the processing and issuing of operating 
licences prior to the adjudication of 
applications. The Gauteng PRE indicated 
that this system has not been functioning 
dependably for at least ten years, resulting 
in inefficiencies.

Access to and cost of finance

Minibus taxi operators are of the view 
that the cost of finance is exorbitant. The 
minibus taxi industry has argued that SA 
Taxi Finance is the only developmental 
credit provider servicing the minibus 
taxi industry. As such, the minibus taxi 
industry is of the view that SA Taxi Finance 
is charging excessive interest rates. 

Interprovincial bus services 

The Commission found that certain 
practices in the provision of interprovincial 
bus services limit, distort and/ or prevent 
competition between bus operators. These 
practices are enabled by, among others, 
ineffective implementation and application 
of the current regulatory framework. The 
current regulations relating to applications 
for operating licences are open to abuse 
and exploitation as large established bus 
operators object to applications by new 
and existing players that try to expand. 

Rural Transportation

Rural areas in general are sparsely 
populated, which makes provision of 
public transport infrastructure costly and 
difficult. High incidence of poverty and 
levels of unemployment in rural areas 
make the demand of public transport 
uneconomically viable for unsubsidised 
operators. Road conditions in rural areas 
are horrific to the extent that buses can 
get stuck during rainy seasons. As a result, 
operators are faced with low economies of 

scale which lead to high operating costs 
which are not catered for in the design of 
subsidised contracts for buses.

Violence in public transport distorts 
competition and choice of commuters

Safety influences the choice by commuters 
of the mode of transport irrespective of 
whether that mode is the most efficient 
and economic. Unsafe modes of transport 
with high incidences of crime, violence 
and conflict negatively affect consumer 
welfare in the transport sector. A common 
strategy to deal with violence in the public 
transport industry is required. 

PROVISIONAL RECOMMENDATIONS

Competition issues

The relationship between PRASA and 
Autopax raises several concerns for 
the interprovincial bus industry. It is 
recommended that Autopax be separated 
from the PRASA Group and become a 
separate state entity. As a separate state 
entity, Autopax will manage its business 
activities independent of the PRASA 
Group and report directly to government 
and not through the PRASA Group.

Policy related recommendations

To promote the use of public transport 
as an integrated system and improve 
coordination, the Commission 
recommends:

1. Establishment of dedicated transport 
authorities at provincial level 
(Provincial Transport Authorities) in 
each province. 

2. DOT to promote an integrated public 
transport ticketing system. 

3. DOT to urgently develop a devolution 
strategy within 12 months to guide 
the devolution process. 

4. The Commission recommends that 
the subsidy policy be finalised and 
consider the following:

5. Existing bus subsidies and Metrorail 
subsidies (Gauteng, Western Cape, 
KwaZulu-Natal and Eastern Cape) 
to be transferred to the Provincial 
Transport Authorities.

6. National government through the DOT 
should only manage the Shosholoza 
Meyl grant funding. 

7. Infrastructure grants should be 
prioritised (as opposed to operating 
grants) especially improving access 
to marginalised areas. 

8. To support integration, the Department 
of Transport to fast-track roll-out of 
an integrated ticketing system for 
various modes of transport;

9. The DOT to promote the use of a card 
or electronic system in the public 
transport sector in preparation for the 
use of an integrated ticketing system.
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10. The current subsidy contracts should 
only be extended on a short-term 
basis. Given the timeframe required to 
finalise the subsidy policy, to support 
and empower small bus operators in 
the interim, the subsidy policy should:

11. Prescribe the conclusion of 
negotiated contracts (as opposed to 
tendered contracts) with small bus 
operators in all the provinces. The 
negotiated contracts awarded to 
small bus operators should account 
for a minimum of 30 per cent of all 
contracts and progressively increase 
over time; and

12. The minibus taxi industry be 
subsidised through increased 
funding for the Taxi Recapitalisation 
Programme.

13. With respect to the BRT/IRPTN 
implementation, the Commission 
recommends the following:

a. Municipalities, with the guidance 
from the DOT and the National 
Treasury, should do a complete 
review of the BRT/IRPTN model 
taking into account the following:

14. The DOT should consider reviewing 
the 12-year BOC/VOC model or 
undertake a study to evaluate if the 12-
year model promotes transformation 
and empowerment.

15. To facilitate proper functioning 
of commuter rail services, foster 
coordination in the rail sector 
(especially in Gauteng), and improve 
efficiencies through economies of 
scale, the Commission recommends 
immediate devolution of rail 
operations (based on the preliminary 
assessment of the province’s 
readiness) as follows:

a. To Gauteng: the Gauteng province 
in conjunction with the metros will 
be responsible for both Gautrain 
and Metrorail. This function will be 
carried out as part of the Gauteng 
Transport Authority which will 
amalgamate transport planning 
functions.
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b. To Western Cape: the province 
in conjunction with City of Cape 
Town and other municipalities will 
be responsible for Metrorail after 
the devolution of the rail functions 
from National government.

c. The DOT to develop a rail 
devolution strategy within two 
years and set out the criteria that 
provinces (KwaZulu-Natal and 
Eastern Cape) must meet for 
devolution to take place.

16. To deal with fragmented law 
enforcement in the public 
transport industry, the Commission 
recommends that a specialised 
division within SAPS be created to 
deal with all public transport related 
matters. 

Regulatory related recommendations

1. On backlogs at PREs, the Commission 
recommends the following:76.1. An 
overhaul of the issuing of operating 
licence regime and removal of 
quantity restrictions. This would mean 
that operators will still be required to 
apply for roadworthy permits, but their 
operating licence applications will 
not be denied based on supply and 
demand. In addition, the Commission 
recommends that all pending 
applications should be processed 
and finalised expeditiously. This will 
free some capacity at the PREs to 
consider new applications without 
having to deal with massive backlogs. 

2. PREs and planning authorities 
to increase capacity to deal with 
backlogs;

3. Planning authorities and provinces 
to enter into Memorandum of 
Understanding (MoUs) to jointly 
exercise their respective powers and 
functions as contemplated in Section 
12 of the NLTA. This joint exercise 
or performance of their respective 
powers and functions may be 
regulated by an agreement between 
the parties, but this exercise would still 
require both spheres of government 
to be sufficiently capacitated.
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T
he proposed merger in which 
Experian SA intended to acquire 
CSH Group was conditionally 
approved by the Commission 

last year.

The Commission imposed several 
conditions on the proposed merger 
because the transaction was likely to result 
in substantial lessening of competition in 
the market for the provision of consumer 
credit services and also raised public 
interest concerns. 

The Experian Group is a global data 
analytics business and a credit 
bureau business whose South African 
operations provide consumer credit 
services, business credit services, credit 
decisioning analytics, credit decisioning 
software, marketing services, and direct to 
consumer services. 

CSH Group controls Compuscan Holdings 
South Africa (Pty) Ltd (Compuscan 
Holdings) and Compuscan Information 
Technologies (Pty) Ltd. These companies 
are collectively referred to as Compuscan. 
Compuscan is active in the market as a 
credit bureau, which started its services 
primarily serving micro-lending industry. 

The merger is between the second 
and third largest players in the market, 
and therefore there will be a structural 

change post-merger with two significant 
players remaining in the market, namely 
TransUnion and the merged entity. The 
others are relatively smaller players. 

The merged entity would likely be able 
to exercise market power following this 
structural change as barriers to entry are 
high and the structural change will also 
likely negatively impact on the bargaining 
dynamics that currently take place between 
credit bureaus and large consumer credit 
services customers. 

Some banks and large retailers have 
raised concerns about the merger 
citing that other than TransUnion, the 
remaining credit bureaus are unlikely to 
significantly constrain the merged entity 
due to their limitations in accessing value-
added historical data and other technical 
integration requirements required by 
customers such as banks. 

Accordingly, such customers are unlikely 
to effectively and timeously switch to other 
smaller bureaus in the event of potential 
exercise of market power by the merged 
entity. Considering these concerns and 
the potential anti-competitive effects of 
the merger, the Commission imposed 
conditions on the proposed merger which 
require the merging parties to support new 
entrants.

Among the conditions is that Experian shall 
provide technical support and set up a 
Technical Support Fund that will empower 
smaller bureau to be able to provide 
consumer credit services to banks. 

It further found that the proposed 
transaction is likely to raise employment 
concerns and imposed a 36 months 
retrenchments moratorium on the merged 
entity. This meant no employees will be 
retrenched as a result of the merger. 

Furthermore, in light of the fact that the 
merging parties intend to expand the 
activities of the merged entity, not just 
in South Africa but across the continent 
through the introduction of the product 
innovations, the recommended that 
the entities should make an investment 
commitment to introduce new innovative 
products. 

The merging parties agreed to the 
proposed commitment and undertook that 
South Africa will be an investment hub for 
Experian. The Group will incur expenditure 
of no less than R120 million over the next 
three years in this regard. 

THE CONDITIONS 

1. TECHNICAL SUPPORT FUND 

Experian shall within two months of the 

CONSUMER 
CREDIT SERVICES 
TRANSACTION 
APPROVED WITH 
CONDITIONS
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implementation date set up a Technical 
Support Fund. In order to enable smaller 
bureau to provide consumer credit 
services to banks, the merged entity shall 
over three years, provide historical data 
and make available a Technical Support 
Fund (and technical support under certain 
circumstances) to the first two smaller 
bureaus that are able to demonstrate that 
a bank is intending to procure consumer 
credit services from them. This must be 
through a written expression of interest. 
The fund may be extended for another 
year. If the funds have not been depleted 
at the termination of the fund, the balance 
of the fund will be donated to a charitable 
organisation that will use the funds to 
advance small business development in 
South Africa. 

2. HISTORICAL DATA 

The Historical Data (excluding the records 
that the merged entity is unable to provide 
to the smaller bureau due to contractual 
or legal obligations) will be made available 
and transferred to the smaller bureau. 
The exchange will either be at cost or at 
reasonable commercial terms. 

3. TECHNICAL SUPPORT 

If the smaller bureau is unable to 
procure technical support from any non-
competitor technical support provider, 
the merged entity will provide technical 
support. This will not exceed the average 
rate (over the comparable financial year) 
that the merged entity charges to any 
other customer in the ordinary course of 
business. 

Payments for such technical support shall 
be made from the Technical Support Fund 
subject to the normal provisions of the 
monitoring Trustee Mandate. 

4. MONITORING TRUSTEE 

Experian shall within two months of 
the implementation date and after 
consultation with and the approval of 
the Commission draw up the Monitoring 
Trustee Mandate, which mandate shall, 
among other things, include: 

i. the Monitoring Trustee’s obligations 
to ensure the merging parties’ 
compliance with the conditions; 

ii. guidelines to assist the Monitoring 
Trustee to evaluate whether the 
written expression of interest serves 

as proof that a smaller bureau has 
obtained sufficient confirmation from 
a bank that the bank is intending to 
procure consumer credit services and 
that there is a reasonable prospect 
that the bank is likely to procure 
consumer credit services; 

iii. rules for the appropriate usage of the 
Technical Support Fund, including 
that that the two smaller bureau 
referred to in clause 3.1. above shall 
be entitled to draw against the fund 
to a maximum amount of R2.5 million 
each; 

iv. guidelines to assist the Monitoring 
Trustee in any assessment of 
whether the Merging Parties face 
any impediments to provide certain 
records forming part of the Historical 
Data to a Smaller Bureau; 

v. guidelines as to the circumstances 
where the Merging Parties will be 
obliged to provide Technical Support 
to the Smaller Bureau; and 

vi. appoint the Monitoring Trustee at 
Experian’s cost. 

5. EMPLOYMENT 

The merging parties shall not retrench 
any of their employees as a result of 
the merger for a period of three years 
from the implementation date. For the 
sake of clarity, retrenchments do not 
include (i) voluntary retrenchment and/
or voluntary separation arrangements; (ii) 
voluntary early retirement packages; (iii) 
unreasonable refusals to be redeployed 
in accordance with the provisions of the 
Labour Relations Act; and (iv) terminations 
unrelated to the merger, including but not 
limited to, dismissals as a result of poor 
performance and any decision not to 
renew or extend a contract of a contract 
worker. 

6. EXPENDITURE 

For a period of three years following the 
implementation date, Experian Group will 
incur expenditure of no less than R120 
million towards establishing South Africa 
as an investment hub through expenditure 
towards, among others, technological 
enhancements in the merged entity 
and bringing innovative products to the 
South African market that will assist with 
South Africa’s economic growth and 
development agenda.

The proposed merger 
in which Experian SA 
intended to acquire 
CSH Group was 
conditionally approved 
by the Commission 
last year.

The Commission 
imposed several 
conditions on the 
proposed merger 
because the 
transaction was 
likely to result in 
substantial lessening 
of competition in 
the market for the 
provision of consumer 
credit services and 
also raised public 
interest concerns. 
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OVERVIEW OF Q3

1. The Commission received 80 merger 
notifications during Q3 and finalized 
90 mergers in the same period. Year 
on Year (quarterly) analysis shows that 
there has been a noticeable decline 
of approximately 25% in number of 
cases notified in Q3 of 2018/2019 
versus Q3 of 2019/2020 financial 
year. The expectation is that there will 
be a decline in the number of merger 
cases filed with the Commission in 
Q4 of 2019/20 financial year in line 
with the previous years’ observations. 

2. The number of mergers by decision 
shows that out of the finalised 
90 merger cases in Q3, of these 

transactions 78 (87%) were approved 
without conditions, 8 (9%) were 
approved with conditions, 2 (2%) 
cases were prohibited and 2 (2%) 
were abandoned. 

3. The Division prohibited 3 case in 
Q2, and these will be discussed 
separately in the subsequent section. 
The cases that were prohibited are 
Videx/ Aveng and JSE/Link Market 
South Africa.

4. The Division has met the turn-
around times for all cases finalized 
in Q3. At the commencement of Q3, 
Merger Notification Unit (MNU) was 
monitoring 206 conditions. At the end 
of Q3, 2 conditions were closed, and 
8 new conditions were added to the 
conditions list. 

5. In line with the previous years’ 
observations, it is expected that there 

will be a decline in the number of 
mergers notified to the Commission.  

Q3 STATISTICS

6. The Commission received 80 merger 
notifications during Q3 and finalized 
90 mergers in the same period. Year 
on Year (quarterly) analysis shows that 
there has been a noticeable decline 
of approximately 25% in number of 
cases notified in Q3 of 2018/2019 
versus Q3 of 2019/2020 financial 
year. The expectation is that there will 
be a decline in the number of merger 
cases filed with the Commission in 
Q4 of 2019/20 financial year in line 
with the previous years’ observations. 

7. Figure 1 below shows a summary 
of cases notified, finalized, decided 
and abandoned/ withdrawn between 
2018/2019 and Q3 of 2019/2020 
financial years.

M&A QUARTERLY 
PERFORMANCE REPORT: QUATER 3
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   Figure 1:  Mergers notified and finalised in Q3 of 2019/2010 and the 2018/19 financial year 

 Notified 83 89 100 73 68 88 80

 Finalised 75 63 112 82 67 94 90

 Approved without conditions 65 52 96 72 57 80 78

 Approved with conditions 10 9 15 7 7 11 8

 Prohibited 0 2 1 1 2 3 2

 Withdrawn/no jurisdiction 2 0 0 2 1 0 2

(2019/2020) QUARTER 3 MERGER STATISTICS
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8. The number of mergers by decision shows that out of the 
finalised 90 merger cases in Q3, of these transactions 78 
(87%) were approved without conditions, 8 (9%) were 
approved with conditions, 2 case were prohibited (2%) and 2 
cases (2%) were abandoned. 

9. From Figure 2 below, majority of cases that were notified 
were intermediate mergers (62), large mergers (17) and small 
mergers (1). It is important to note that the Commission 
generally receives higher number of intermediate mergers 
compared to the large mergers (across various periods). 

   Figure 2:  Q3 cases by merger category
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Turnaround times Target

Phase 1 19.2 Target met

Phase 2 41.3 Target met

Phase 3 intermediate 56.5 Target met

Phase 3 Large 91.0 Target met

Source: M&A’s construction

10. Table 1 below highlights the turnaround times for the different cases finalised in Q3. As noticeable from Table 1, the Division has 
met turnaround times for all cases.  

11. For intermediate mergers, the following are turnaround times: Phase 1 target met at 19 days; Phase 2 target met at 41.3 days and 
Phase 3 target met at 56.5 days. For large mergers Phase 3, the Division also met the target at 91 days

   Table 1:  Summary of average turnaround times, Q3

C. SECTOR ANALYSIS

12. Most cases that the Commission 
assessed in Q3 were in the 
manufacturing sector (24.14%). 
Other sectors that have shown higher 
proportion of notifications were 
Wholesale Sector (23%), Property 
Sector (16%), Finance Sector (13%) 
and Information and Communication 
Technology Sector (7%). The other 
sectors of the economy such as 
health, mining, construction etc had 
less than 10% of cases notified in this 
period. Figure 3 below depicts the 
sectors in which mergers took place 
in Q3.

13. It is important to also note that 
generally the Commission process a 
lot of mergers in the property sector, 
a majority of which are large mergers.

 D. KEY CASES IN Q3

Videx Eire Products (Pty) Ltd and 
Alrode business of Aveng Duraset, a 
division of Aveng Africa (Pty) Ltd CC 
Case No: 2019Aug0046

14. 14. The Competition Commission 
(“Commission”) prohibited a 
proposed intermediate transaction 
whereby Videx Wire Products (Pty) 
Ltd (“Videx”) intended to acquire the 
Alrode business of Aveng Duraset 
(“Alrode Business”), a division of 
the Aveng Manufacturing division of 
Aveng Africa (Pty) Ltd (“Aveng Africa”). 
The activities of the merging parties 
overlap in relation to the supply of 
mining roof bolts and related strata 
support systems used in mines.

15. From both a demand-side and 
supply-side substitution perspective, 
mining roof bolt products appear to 
be distinct sub-market offerings. As a 
result, the Commission assessed the 
competitive effects of the proposed 

transaction on the following markets: 
(i) Expansion shells/mechanical roof 
bolts/ mechanical anchors/bail type 
expansion shells; (ii) Shepherd’s 
crooks/grouting rods or bolts; (iii) 
Pigtail eyebolts/suspension bolts/
rope eyebolts/flexible eyebolts; (v) 
Resin bolts/z-bars/v-bars and (vi) 
Bearing plates.

16. The Commission found that the 
merged entity are the largest players 
in various markets with combined 
market shares generally above 50% 
and reaching 80% in some markets. 
The Commission was of the view that 
from a market share perspective, the 
merged entity can be considered 
dominant in the majority of the 
overlapping markets.  The remaining 
market shares are largely accounted 
for by RSC Ekusasa Mining and 
Rocbolt Technologies.

17. The Commission further assessed the 
closeness of competition between the 
merging parties in the supply of roof 
bolt products. The Commission found 
that the products of the merging 
parties are essentially commodities 
and manufactured from the same raw 
steel material. The functionality of 
the machinery owned by the merging 
parties is similar with the exception 
that each company would have its own 
specific tooling and configurations. 
However, both companies are able 
to manufacture the overlapping roof 
bolt products in line with customers’ 
requirements and specifications. 
The merging parties bid against 
each other in respect of the same 
tenders and customers negotiate for 
pricing based on the competition that 
exists between Videx and the Alrode 
Business as two of the main rivals in 
the market. 

18. For the tender analysis, the Commission 
found that, predominantly, closed 

tenders are issued to pre-selected 
bidders (however, open tenders 
may occur depending on the 
customer’s tender process). The 
tender information gathered was 
not fully useful to conduct a full 
tender assessment as they do not 
identify participants, runners-up and 
winners. With the limited information 
available, the Commission conducted 
a participation analysis to at least 
assess the frequency with which the 
merging parties compete for the same 
tenders. From this, the Commission 
observed that the four larger players 
(Videx, Alrode Business, Rocbolt 
and RSC) compete in all the tenders 
issued in respect of mining roof bolt 
products with limited participation 
from other smaller players as mining 
companies largely invite the more 
reputable players to compete in the 
closed tenders.

19. Taking all the above factors into 
account, the Commission found that 
Videx and the Alrode Business are 
close competitors, and that there will 
be loss of competitive rivalry as a 
direct result of the merger. 

20. The Commission found that the 
barriers to enter the mining roof bolt 
market are high. There are stringent 
requirements before one can meet 
the specifications of a mine and be 
approved as a supplier. New and 
small suppliers are typically not 
given opportunities to tender in most 
projects. This makes it difficult for 
new entrants to grow in the market. 
Customers have some degree of 
countervailing power as they have the 
ability to switch between suppliers, 
albeit mostly among the existing big 
4 main suppliers, who will be reduced 
to 3, post-merger. The proposed 
merger will likely further reduce the 
existing countervailing power of 
customers as it inhibits other rivals 
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from bidding for the Alrode Duraset 
contracts should Alrode Duraset exit 
the market. More so, the industry 
dynamics will likely be significantly 
altered to the detriment of customers’ 
countervailing power since Videx will 
now become significantly larger in 
this already concentrated market.

21. On this basis, the Commission was 
of the view that substantial unilateral 
effects are likely to arise as a result of 
the merger as it results in the removal 
of competition and further weakening 

of the countervailing power of 
customers. 

22. The Commission also considered 
coordination since there has been 
history of collusion involving both 
merging parties in the markets 
impacted by the proposed merger. The 
Commission found that the merger 
will likely enhance coordination since 
there will essentially be three main 
players remaining in the market all of 
whom were involved and participated 
in the previous cartel. Although Videx 

will likely become much larger than 
RSC and Rocbolt, it is conceivable 
that allocating customers may still 
be beneficial to all if it maintains their 
market shares. More importantly, any 
countervailing power by the mining 
customers is unlikely to militate 
against such customer allocation 
conduct as customers would be 
oblivious to the bid rigging conduct.

23. The merging parties submitted that 
Aveng Duraset is a failing firm. The 
likelihood of the Alrode Duraset 

   Figure 3: Mergers finalised by sector, Q3

 Electricity, Gas, Steam: 2.3%  
 Finance: 12.64%  

 Health: 3.45%  
Information Communication: 6.9%  

 Manufacturing: 24.14% 
Mining: 3.45% 

Other Activities: 1.15% 
Professional, scientific and technical: 3.45% 

Property: 16.09% 
Transportation & Storage: 3.45% 

Wholesale: 22.99% 
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3.45%
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22.99%
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Source: M&A’s construction

1.15%
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business closing down seemed to 
be high given the consistent weak 
financial performance of the business 
across the analysed periods. From the 
evidence reviewed, the Commission 
was of the view that the proposed 
transaction appears not to fully meet 
the failing firm defence based on 
the fact that the productive assets 
are unlikely to exit the market post-
liquidation. It was the Commission’s 
view that the correct counterfactual 
is that whilst Alrode Duraset is likely 
to exit market in the near future given 
its precarious financial position, the 
productive assets will likely remain in 
the market. 

24. In all, the proposed merger results in 
a substantial lessening of competition 
in the markets for various mining roof 
products.

Public interest assessment 

25. The impact on employment was 
considered in the context that 
the Alrode Business would likely 
close down in the near future. It is 
acknowledged that such closure 
would have a negative impact on 
employment.

26. The merger however brought about 
some benefits in that it sought 
to save 100 jobs (out of a total of 
275 employees). The closure of 
the business would result in the 
retrenchment of 100 employees 
who could otherwise have secured 
employment as a result of the merger. 
The Commission viewed the benefits 
on the 100 employees in the context 
of the significant competition harm 
arising from the merger.

27. The Commission took the view that 
the saving of 100 jobs alone does 
not outweigh the competition harm 
arising from the merger. This view 
prompted the Commission to explore 
whether Videx would be in a position 
to absorb all 275 Alrode Duraset 
employees instead of only 100 
employees, or alternatively proffer 
additional and significant benefits and 
commitments that could outweigh 
the competition harm arising from the 
merger. The merging parties indicated 
that they are unable to absorb all the 
employees of Alrode Duraset. Further, 
the acquiring firm declined to provide 
any other firm commitments that may 
alleviate the concerns arising from the 
proposed merger.

28. There were no viable remedies 
that were proffered by the merging 
parties that can alleviate any of the 
competition concerns arising from the 

proposed merger. The Commission 
therefore prohibited the merger.  

JSE Limited and Link Market 
South Africa (Pty) Ltd CC Case No: 
2019Sep0009

29. The Commission has prohibited 
the proposed merger whereby JSE 
intends to acquire LMS SA.

30. JSE provides and maintains 
infrastructure for the listing and 
trading (buying and selling) of various 
securities, including shares (equities), 
bonds (Bond Exchange of South 
Africa) and derivatives (South African 
Futures Exchange), referred to as 
trading platforms. To date, there are 
approximately 355 companies that 
are listed on the JSE. These listed 
companies are referred to as “issuers” 
since they issue shares/equity in 
return for capital. JSE also provides 
ancillary services which include (i) the 
provision of market data, information 
on corporate actions and business 
intelligence and statistics to anyone 
who is interested in such information, 
(ii) hiring out corporate event venues, 
and (iii) the provision of meeting 
management services in conjunction 
with The Meeting Specialist (Pty) Ltd 
(“TMS”).

31. LMS SA offers (i) transfer secretarial 
and registry services to issuers, 
(ii) custodial, settlement and 
nominee services to shareholders, 
(iii) analytics and other support 
services, as well as (iv) stakeholder 
engagements and communication. 
The transfer secretarial and registry 
services (TS services) include, 
registry maintenance, treasury 
services (calculating and distributing 
dividends), corporate actions, 
reporting and analytics, and meeting 
management services. LMS SA’s 
custodial and settlement services 
are offered through its subsidiary 
LIS, an approved central securities 
depository participant (“CSDP”). LIS 
holds shares and funds in safe custody 
for its clients, settles all related 
transactions and maintains clients’ 
sub-registers in accordance with 
applicable legislative requirements.

32. The Commission found that the 
proposed transaction will lead to JSE 
being in a position to provide a range 
of products and services that none of 
the parties in the capital market will 
be able to mimic or reproduce. As a 
result of the proposed transaction, 
JSE will be able to offer transfer 
secretarial and registry services, 
CSDP services, and a range of other 
products and services in the markets. 

Some of these services/ products are 
required to maintain a listing on the 
JSE. The JSE alludes to the fact that 
it wants to build a 1 stop shop for its 
issuers. 

33. As a result of this transaction, the JSE 
will be the only player able to provide 
end to end listing and associated 
services. The JSE’s reputation and 
its relationship with sponsors and 
issuers is likely to encourage issuers 
to use the JSE’s suite of services to 
the possible exclusion of competitors 
to LMS SA such as Computershare 
and others.

34. It should be emphasised that none of 
the market participants in the entire 
capital market will have an array of 
the products and services that JSE 
together with Link will have as a result 
of this merger. 

35. Given the above, the Commission 
concluded that it is likely that the JSE 
will have a portfolio of products and 
services that no other party will have 
in the market, post-merger. As such, 
it is likely that the JSE will tie and 
bundle different products and services 
across the capital market value chain 
to the detriment of competitors. As a 
result, the Commission prohibited the 
proposed merger.

E. COMPLIANCE AND IMPACT     
    OF REMEDIES IMPOSED IN Q3

36. In this financial year, the Mergers 
Notification Unit (the “Unit”) has 
identified 12 conditions that are due 
for closing during the FY 2019/20. At 
the end of Q3, the Unit had closed 2 
conditions. During Q3, the Unit dealt 
with 6 investigations on complaints 
relating to alleged breach of conditions 
and alleged breach of undertakings 
made in mergers approved without 
conditions. Of these complaints, 1 
was referred to the Market Conduct 
Screening Unit, 1 was finalised and 
4 are still ongoing. This report will 
highlight the number of conditions 
closed at the end of Q3 as well as the 
new conditional approvals in Q3. 

(a) Monitoring Pending Conditions 

37. At the commencement of Q3, the Unit 
was monitoring 206 conditions. At the 
end of Q3, 2 conditions were closed, 
and 8 new conditions were added to 
the conditions monitoring list. These 
statistics will be presented later 
below under the section dealing with 
conditions imposed in Q3. Therefore, 
as at the end of Q3, the Unit was 
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monitoring 212 conditions. 

(b) Closing of lapsed conditions 

38. In the Konecranes Acquisition 
Company LLC and Terex Corporation 
case no.: 2015DEC0754 merger, 
the conditions limited the number 
of merger specific retrenchments 
to 40 employees for a period of 2 
years from the implementation date. 
The merging parties informed the 
Commission that the merger was 
not implemented and provided the 
Commission with the Form CC6 
Notice of Abandoned Merger form. 
As such, the Commission terminated 
and removed the conditions from the 
monitoring list. 

39. In the NYK Logistics and BLG 
South Africa (Pty) Ltd AND BLG 
Logistics South Africa (Pty) Ltd in 
respect of the automotive logistics 
business case no:2017DEC0033 
merger, the conditions required that 
the nominated individuals of NYKK 
to sit on the board of the Joint 
Venture are not the same persons 
serving or appointed on any board 
or management committees or sub-
committee of NYKK. The Conditions 
further required that the said nominees 
of NYKK shall not disclose the 
competitively sensitive information of 
NYKK to the board nominees of the 
Joint Venture. The merging parties 
provided the Commission with a copy 
of the Share Purchase Agreement and 
the accompanying board resolutions 
wherein NYKK transferred its entire 
shareholding in the Joint Venture to 
BLG Logistics. Therefore, NYKK has 
now ceased being a shareholder 
in the Joint Venture. Considering 
this, the Commission found that the 
conditions are no longer applicable 
and were therefore closed by the Unit. 

(c) Summary of Complaints 
      Investigated by the Unit

Coca-Cola Bottling Beverages merger

40. The Commission received a complaint 
from the Food and Allied Workers 
Union (FAWU) alleging that the Merged 
Entity had breached Clause 9.1 and 
Clause 9.2 of the first conditions 
by identifying 1,703 bargaining 
unit employees for retrenchments. 
FAWU indicated that the Merged 
Entity justified the retrenchments 
as operational requirements due to 
the impact of the Health Promotions 
Levy, informally known as the 
“sugar tax”. The Unit extensively 
investigated the complaint and found 
that the retrenchments proposed 
within the Merged Entity are merger 

specific and recommended that the 
Commission Meeting issue a Notice 
of Apparent Breach. The Notice of 
Apparent Breach was issued by 
the Commission and the Merged 
Entity has provided submissions to 
the Commission in response to the 
Breach Notice which are still being 
considered by the Commission. 

41. In addition to the above complaint, 
the Commission received a 
complaint from FAWU regarding the 
implementation of harmonization 
between Coca-Cola and Shanduka 
as required by the conditions. The 
Unit is still investigating the merits of 
the complaint. 

Kynoch and Profert merger 

42. The Commission received a complaint 
from Chemical, Energy, Paper, 
Printing, Wood and Allied Workers’ 
Union (“CEPPWAWU”) alleging that 
certain retrenchments that Kynoch 
intended to implement in July 2019 
at its Port Elizabeth plant are as a 
result of the merger. The investigation 
of the complaint is still ongoing, and 
the merged entity has provided a 
comprehensive submission which is 
still being considered by the Unit. 

APL Cartons and Part of the business 
of Neopak merger

43. The Commission the Commission 
received a complaint from 
CEPPWAWU alleging that the 
Operational Retrenchments are in 
breach of clause 3.2 of the Conditions. 
In particular, the complaint alleges 
that the merged entity affected merger 
specific retrenchments. It is further 
alleged that these retrenchments 
arose from the merged entity’s 
decision to divert work away from the 
Neopak Epping plant (target firm) to 
other APL plants.

BP Medical Aid Scheme / Momentum 
Health merger

44. The Commission has received a 
complaint from several former and 
present employees of BP South 
Africa (BPSA) who are represented 
by a former employee by the name 
of Carlo Germeshuys. This group of 
individuals refer to themselves as 
the Concerned Members Support 
Group (“CMSG”). The CMSG has 
raised a complaint that post the 
implementation of the Merger, 
members of the BPMAS will no longer 
enjoy the subsidies (the “Subsidies”) 
that they enjoyed by virtue of an 
agreement concluded between 
BPSA and BPMAS during October 

2002. The CMSG alleges that the 
Trustees of the BPMAS deliberately 
failed to mention the existence of 
the Subsidies in the notification of 
the Merger to the Commission, thus 
depriving the Commission of the 
ability to determine whether or not the 
lack of continuation of the Subsidies 
post implementation of the Merger 
would offend the public interest 
provisions in Section 12A(3) of the 
Competition Act. The Commission 
considered the complaint and found 
that the complaint was not merger 
specific and it was thus dismissed.  

AB InBev and SABMiller merger

45. The Commission received a complaint 
from a representative of owner-
drivers of AB InBev who alleged that 
AB InBev is abusing its dominance in 
the beer distribution market. The Unit 
engaged the complainant and noted 
that the complaint is not related to 
a merger but rather an abuse of 
dominance complaint. The Unit 
referred the complaint to the Market 
Conduct Screening Unit for further 
assessment.   

Pioneer and Pannar merger 

46. The Commission received a complaint 
from Barnard Inc. indicating they 
represent certain farmers that allege 
that the merged entity has stopped 
supplying them with certain seeds 
as required by the merger conditions. 
The Unit is still engaging the merged 
entity and assessing the complaint.  

(d) Conditions imposed on cases 

47. During Q3, 8 (eight) cases were 
approved by the Commission or 
recommended for approval by the 
Competition Tribunal, subject to 
conditions. These cases are depicted 
in Table 2 below. 



56

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Market Condition

2019Aug0004 Petra Dusk 
Proprietary 
Limited

Blue Bird 
Logistics 
Proprietary 
Limited

Electricity Public Interest: SMME or BEE – Petra Dusk is 
required to contribute an amount into an Educational 
Fund that will be used to provide further tertiary 
training to the BEE shareholder of the Blue Bird 
Logistics. 

In addition, Petra Dusk will contribute an amount into 
an Educational Fund that will benefit the children of its 
employees that earn below a certain threshold

2019Aug0062 AbbVie Inc Allergan plc Manufacturing Public Interest: Employment – Restriction on the 
number of retrenchments for a period of 2 years from 
the implementation date. 

2019Sep0020 ChronMin (Pty) 
Ltd

Chroniment 
Chrome SA 
(Pty) Ltd

Mining Public Interest: Employment – Restriction on the 
number of retrenchments for a period of 2 years from the 
implementation date. 

2019Oct0010 Elanco Animal 
Health (Pty) Ltd

Elanco 
Animal Health 
business, a 
division of Eli 
Lilly South 
Africa (Pty) 
Ltd

Manufacturing Public Interest: Employment – Restriction on the 
number of retrenchments for a period of 2 years from 
the implementation date. 

2019Sep0042 Gardener Denver 
Holdings, Inc

Ingersoll-
Rand U.S. 
HoldCo, Inc. 
(IR Industrials)

Wholesale Public Interest: Employment – Moratorium on 
retrenchments for a period of 3 years from the 
implementation date.

2019Sep0002 ASK Chemicals 
GmbH

SI Group 
South Africa 
Proprietary 
Limited

Manufacturing Behavioural: Supply condition / Licensing – The 
Merged Entity is required to conclude an amended 
licensing agreement with an existing third-party 
supplier which will endure for at least 1 year from the 
implementation date.

2019Aug0056 Bidvest Bank 
Limited

Eqstra 
Investment 
Holdings 
Proprietary 
Limited

Finance Public Interest: Employment – Moratorium on 
retrenchments for a period of 2 years.

2019Jul0052 Brookfield Asset 
Management Inc

Oaktree 
Capital 
Group,LLC

Open end 
investment 
funds

Behavioural: Additional Acquisitions – Should the 
Acquiring Firm acquire sole control over the target 
firm within 2 years from the implementation date, no 
new merger notification in terms of section 13A of the 
Act will be required. However, should the Acquiring 
Firm acquire sole control after the 2-year period, the 
Acquiring Firm will be required to file a new merger 
notification in terms of section 13A of the Act.

   Table 2:  List of cases approved with conditions by the Commission in Q3
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1 

1  The outlier merger was: 2019Sep0036 – Vector Logistics (Pty) Ltd and The Cold Storage Business of Imperial’s CPG Division merger, which was 
anticipated to save 817 jobs.

48. Table 2 above indicates that of the 8 cases with conditions, 
6 had public interest conditions and 2 cases had behavioural 
competition conditions. Of the 6 cases with public interest 
conditions, 5 cases had conditions related to employment 
and the remaining case had conditions related to SMMEs 
and or BEE. 

49. Of the 2 cases with behavioural competition conditions, 1 
related to additional acquisitions and the remaining 1 related 
to supply conditions. 

F. JOBS REPORT FOR Q3

50. The table below provides an overview of the impact on jobs 
in Q3. Table 3 considers the number of jobs lost, the number 

of jobs saved and the number of jobs likely to be created 
through mergers and acquisitions that were finalised in Q3. 

51. In Q3, 9 cases had an impact on jobs as reflected in Table 3 
below. The list of the 9 cases with an impact on jobs is listed 
on Table 4 below. These cases related to the manufacturing, 
mining, finance, transport and electricity sectors. Of these 9 
cases, 4 were approved with employment related conditions 
by the Commission. The figures in Table 3 below suggest that 
more jobs were saved compared to the number of jobs lost in 
Q3. This suggests a positive net impact on jobs in Q3.

52. The 9 cases that had an impact on employment as reflected 
in Table 3 above are provided in the below table for the sake 
of convenience:

Month Jobs lost Jobs saved
Intended job 

creation
No. of cases Net effect 

October 21 8721 0 3 +851

November 42 191 0 5 +149

December 0 214 0 1 +214

Total 63 1 277 0 9 +1 214

   Table 3:  Summary of the impact on jobs in Q3

Source: Commission’s calculations

Case No. Acquiring Firm Target Firm Jobs lost Jobs saved
Intended 

job creation
2019Sep0036* Vector Logistics (Pty) Ltd The Cold Storage 

Business of Imperial's 
CPG Division

0 817 0

2019Sep0020 ChronMin (Pty) Ltd Chroniment Chrome SA 
(Pty) Ltd

14 0 0

2019Oct0010 Elanco Animal Health 
(Pty) Ltd

Elanco Animal Health 
business, a division of Eli 
Lilly South Africa (Pty) Ltd

2 10 0

2019Nov0031* Gulumbi Defence 
Solutions Proprietary 
Limited

The business conducted 
by SA Ladder Proprietary 
Limited, being, inter alia, 
the manufacturing and 
distribution of ladders, 
trolleys, castors, wheels 
and ladder accessories

0 214 0

2019Aug0001* Zambesi Holdings 
Proprietary Limited

NJR Steel Holdings 
Proprietary Limited

21 0 0

2019Aug0046** Videx Wire Products 
Proprietary Limited

The Alrode Business 
of Aveng Duraset, an 
Operating Division of 
Aveng Manufacturing, 
which is a division of 
Aveng Africa Proprietary 
Limited

0 100 0

2019Aug0062 AbbVie Inc Allergan plc 26 0 0

2019Aug0004* Petra Dusk (Pty) Ltd Blue Bird Logistics (Pty) 
Ltd

0 55 0

2019Aug0056 Bidvest Bank Limited Eqstra Investment 
Holdings Proprietary 
Limited

0 81 0

   Table 4:  Mergers with Impact on Jobs 

* No employment conditions were imposed.
** Prohibited
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54. Table 5 above indicates that the Commission imposed employment conditions on 5 cases. These cases related to the wholesale, 
mining, finance and manufacturing sectors. 

55. The table below provides an overview of the impact on jobs for the 2019/20 financial year to date. Table 6 considers the number 
of jobs lost, the number of jobs saved and the number of jobs likely to be created through mergers and acquisitions that were 
finalised from Q1 to Q3 of the 2019/20 financial year.

53.  Table 5 below provides details on the cases approved with employment conditions in Quarter 3. 

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target Firm Market Condition

2019Sep0042 Gardener Denver 
Holdings, Inc

Ingersoll-Rand 
U.S. HoldCo, 
Inc. (IR 
Industrials)

Wholesale Public Interest: Employment – Moratorium on 
retrenchments for a period of 3 years from the 
implementation date. 

2019Aug0062 AbbVie Inc Allergan plc Manufacturing Public Interest: Employment – Restriction on the 
number of retrenchments for a period of 2 years from the 
implementation date. 

2019Sep0020 ChronMin (Pty) 
Ltd

Chroniment 
Chrome SA 
(Pty) Ltd

Mining Public Interest: Employment – Restriction on the 
number of retrenchments for a period of 2 years from the 
implementation date. 

2019Oct0010 Elanco Animal 
Health (Pty) Ltd

Elanco 
Animal Health 
business, a 
division of Eli 
Lilly South 
Africa (Pty) Ltd

Manufacturing Public Interest: Employment – Restriction on the 
number of retrenchments for a period of 2 years from the 
implementation date.  

2019Aug0056 Bidvest Bank 
Limited

Eqstra 
Investment 
Holdings 
Proprietary 
Limited

Finance Public Interest: Employment – Moratorium on 
retrenchments for a period of 2 years.

   Table 5:  List of cases approved with employment conditions by the Commission in Q3

Source: Competition Commission

2 3  

2 It is intended that Case No.2019May0001 Cheetah Crome South Africa Proprietary Limited and Dilokong Mine (Pty) Ltd will create 1600 jobs 
over a period of 10 years. It is further intended that Case No.2019Feb0041 Milco SA Proprietary Limited and Clover Industries Limited will 
create 550 jobs over a period of 5 years.

3 The outlier merger was: 2019Sep0036 – Vector Logistics (Pty) Ltd and The Cold Storage Business of Imperial’s CPG Division merger, which 
was anticipated to save 817 jobs.
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Month Jobs lost Jobs saved
Intended job 

creation
No. of cases Net effect 

April 37 39 473 0 2 +39 436

May 0 0 0 0 0

June 38 4 0 2 -34

July 516 74 2 1502 4 +1 708

August 0 0 0 0 0

September 47 2 258 0 2 +2 211

October 21 8723 0 3 +851

November 42 191 0 5 +149

December 0 214 0 1 +214

Total 701 43 086 2 150 19 +44 535

   Table 6:  Summary of the impact on jobs in Q1 to Q3 (To date)

M&A’s construct from the Quarterly Reports data

G. FUTURE OUTLOOK

56. According to Baker McKenzie’s Global Transaction Forecast, produced in conjunction with Oxford Economics, South Africa’s M&A 
market will remain weak in the near-term, with the projected strengthening of the economy in 2020-21 likely to support a modest 
recovery in deal-making activity in future years. Merger and acquisition value in South Africa was US$10.1 billion in 2019, but is 
expected to drop to $5.2 billion in 2020, before rising to $9.4 billion in 2021 and $12 billion in 2022.4

4

4 https://www.bizcommunity.com/Article/196/727/199500.html
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THE COMPETITION COMMISSION CAN BE

CONTACTED 
AT ANY OF THE FOLLOWING:

Telephone Number:
+27 (012) 394-3200 
+27 (012) 394-3320

Fax Number :
+27 (012) 394 0166

Email Address:
ccsa@compcom.co.za

Physical address:
The DTI Campus, Mulayo (Block C),
77 Meintjies Street,
Sunnyside, Pretoria

Postal address:
Private Bag x23,
Lynwood Ridge,
0040


