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From the beginning, we sought to combine
our enforcement powers with an extensive
advocacy program to build partnerships
and promote an amicable resolution of
these matters, recognising, as I said, the
importance of partnerships when dealing
with this sector. So we did not go out guns
blazing, and some of accused us of being
soft as a result. As part of this advocacy
approach, on 16 November 2020, the
Commission and the Department jointly
published a circular on “Procurement
of School and other Learning-Related
Goods and Services’. In the main, the
circular sought to curb anti-competitive
procurement practices at schools. This
signing ceremony is a culmination of that
piece of work. I therefore congratulate and
thank all stakeholders for this milestone.

WHAT THEY HAD TO SAY ABOUT THE

GAME-CHANGING MOU’S

WITH SCHOOL GOVERNING BODIES...
At a virtual signing ceremony and
conference, held on 1 March 2021,
Commissioner Tembinkosi Bonakele
delivered a keynote speech to mark
a historic milestone wherein the
Commission signed a Memoranda of
Understanding with representatives
of Associations of School Governing
Bodies.
The official signing of these MoU’s
effectively consolidated a productive
relationship of over a decade between
the Competition Commission and
School Governing Bodies.
Here is what they had to say as
they marked the game-changing
memoranda of understanding between
the Commission and School Governing
Bodies.

I also wish to congratulate the sector
on the launch of the SGB Elections this
morning.

Leadership of the Department of Basic
Education here present
The General Secretary, the National
Association of School Governing Bodies,
Mr Matakanye Matakanya
CEO, the Federation of Association of
Governing Bodies: Mr Paul Colditz
Chief Executive of the Governing Body
Foundation: Dr Anthea Cereseto
President of the South African National
Association for Specialised Education: Ms
Mamoroka Mehale
Members of the Media
Colleagues,

Commissioner Tembinkosi Bonakele

Ladies and Gentlemen,
Isithwalandwe / Seaparankwe Nelson
Rolihlahla Mandela once said: “Education
is the most powerful weapon which we
can use to change the world.”
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Allow me therefore to start by congratulating
the Minister and the Department of Basic
Education, the educators, leaners as well
as parents, as represented by the school
governing bodies, for the 76.2% matric

pass rate in the class of 2020. As you are
all aware, this was an extraordinary year
because of the covid – 19 and the resultant
lockdown, which make these results quite
extraordinary.

Competition Commission South Africa

It is clear to us that in this sector,
cooperation of various role players is a
critical success factor, because none
of the above would have been achieved
without cooperation. It is against this
background that we pledge our support
to work with the sector, in discharging its
responsibility to provide quality, accessible
and affordable education system for all.
We come as a partner, to add our own
brick to this mammoth building project
of yours, of us as nation. We are all here
to ensure the realisation of one of the
basic human rights afforded to all South
Africans and one of the most important
ways in which all South Africans can fulfil
their potential and participate productively
in the economy. However, each student
needs access to the basic tools of trade to
participate fully, and in a dignified manner,
in their learning journey. An important
‘tool of learning’ is the uniform that
each student is expected to wear, which
contributes to social cohesion, inclusion,
school identity, and a sense of belonging
that we hope to foster in all of our schools.
However, unaffordable, and overly
restrictive rules related to school uniforms

can easily become an unintended vehicle
for exclusions.
Programme
Director,
today
the
Competition Commission of South Africa
highlights its intervention in the market
for school uniforms and other learningrelated goods and services. We are
virtually joined here today to conclude the
Memoranda of Understanding with the
four School Governing Body Associations
present here, to establish a cooperation
framework between the parties. This
august event solidifies the formalisation
of our continued cooperation with these
crucial stakeholders. We are also grateful
to have our esteemed colleagues from
the Department of Basic Education here
today. The Department has assisted us
greatly in providing schools and other
relevant stakeholders with guidance on
best practices relating to all procurement
undertaken by schools. I wish to welcome
all of you.
Our work in this area started years back,
going back at least a decade, following
fairly persistent complaints by parents
on the escalating costs and concerns
that they were forced to buy uniform from
particular suppliers.

a growing, deconcentrated and inclusive economy

It is important to note however, that it is
not the Commission’s intention to dictate
school uniform design, but rather to
advocate for principles that ensure that
uniform is not unaffordable to parents.
As such we call on the School Governing
Body Associations to be cognisant of
costs when designing their uniform and
other learning-related goods and services
regimes.
On the enforcement side, we found that the
exclusive arrangements between schools
and uniform suppliers were pervasive
across the country and made uniforms
unnecessarily expensive and increasingly
unaffordable for many South Africans. In
its investigations, the Commission also
found that several schools were overly
prescriptive in their uniform choices, which
again limited the choices and bargaining
power of parents who were beholden to
a small number of suppliers. Thus far the
Commission has successfully prosecuted
and entered into consent agreements with
four school groups and two of the largest
manufacturers and suppliers of school
uniform to remove exclusive agreements
with uniform suppliers and to introduce
more generic uniform options. These
settlements cover thousands of learners
and puts choice (and money) back into
the hands of consumers. We could not
have done this work successfully without
the involvement of the parties present
here today.
In order to expand its reach to more
schools, the Commission identified
School Governing Body Associations as
key stakeholders with whom to partner.
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These
Associations
are
non-profit
voluntary
organisations
representing
School Governing Bodies across the
nation. They organise, mobilise and
provide their members with a range of
services including advocacy, school best
practice, professional development and
other services.

CEREMONIAL SIGNING MOU WITH
COMPETITION COMMISSION
Good morning everyone

Given the vast number of schools across
the country, entering into a partnership
of this nature with the School Governing
Body Associations will enable the
Commission to communicate effectively
to all their member schools.
Programme Director,
These MOUs establish a cooperation
between the parties on the following three
broad principles:
a. Education and Awareness
This entails collaboration on efforts to
educate and raise awareness on anticompetitive procurement or sourcing
practices by inter alia developing and
sharing relevant educational materials for
schools and participating in each other’s
conferences, workshops, or promotions
on any other relevant communication
platform.
b. Addressing Anti-competitive
Procurement Process
Cooperation in this regard, relates to
promoting pro-competitive practices by
ensuring that schools comply with the
School Uniform Guidelines that were
published by the Department of Education
in 2006, plus the more recent circular that
was published in December 2020.
c. Monitoring of Compliance
This entails collaboration on efforts
to encourage all member schools to
make formal commitments through
their school policies to practice procompetitive procurement. For example,
the Commission has begun a process of
engaging schools to sign “An Undertaking
on Best Practice Principles of Procurement”
as an indication of their commitment to
ensure that their procurement processes
are as pro-competitive as possible and in
compliance with the Competition Act. We
hope that the partnerships we are entering
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My respects to the Minister, the Commissioner, and all
attendees of this historic event. As mentioned by Mr
Makunga, the triennial school governing body elections also
commence today.

These Memoranda of Understanding are the
consolidation of a productive relationship with the
Associations to increase the reach and effectiveness
of the Commission’s ongoing advocacy initiatives
and to assist the Commission in its objective of
advocating for pro-competitive policy in the reform
and revitalisation of this market.
into with the SGBs will assist in rolling out
such initiatives.
It is also important that we periodically
monitor progress and compliance levels
in the advocacy efforts that we are
undertaking. As such, the Commission
intends to work with the SGBs and the
Department in rolling out surveys or
interviews every few years.
Finally, in addition to the above, the MOUs
will also enable the Associations to play
an active role in assisting the Commission
resolve complaints by parents, guardians,
or other school stakeholders regarding
the procurement of school uniform by a
specific member school.
The Commission is excited about these
partnerships and believes that through
these associations, it will be able to
reach even more schools throughout the
country.
Ladies and gentleman:
These Memoranda of Understanding
are the consolidation of a productive
relationship with the Associations to
increase the reach and effectiveness of
the Commission’s ongoing advocacy
initiatives and to assist the Commission

in its objective of advocating for procompetitive policy in the reform and
revitalisation of this market.
We are encouraged by the progress already
made by various schools in making school
uniform and other learning-related goods
more affordable and accessible. We have
received feedback from parents that there
is a noticeable difference at school level
since these interventions.
The Commission has already stated that
it does not wish to entangle schools in
litigation. We believe that the sector is
capable of resolving these matters, and
some that will emerge in the future. There
are already parents who raise concerns
about price escalation in private education
costs. The sector must here this and
address it, as intervention should really
be the last resort. We do have confidence
that you can.

As a voluntary school governing body association, FEDSAS
sees it as our responsibility to guide and assist our members
to act in the best interests of their schools and ultimately in
the best interests of the learners in those schools. That is
what the Constitution and the Schools Act require of school
governing bodies by creating a fiduciary relationship between
the governing body and the school and, in the words of the
Preamble to our Constitution, to improve the quality of life of
all citizens and free the potential of each person.
Acting in the best interest of the child to FEDSAS means that
school education should be as accessible and affordable as
possible without compromising the quality of the education
offered by the school.
It is in this context that we started collaborating with the
Competition Commission as far back as 2013, if I remember
correctly, when we met for the first time in Cape Town. The
purpose of that meeting was to share information, experiences
and difficulties and to reach a common understanding of the
problem of anti-competitive behaviour, the cost of school
uniforms and the constraints that it may have on children
and their parents.

National Guidelines on School Uniforms by the then Minister
of National Education, Minister Naledi Pandor. We associate
ourselves with the values and principles expressed in and
espoused by this important document.
It is also in that spirit that we engaged with the Commission
and had several meetings with the Commission which
ultimately culminated in the signing of the first Memorandum
of Understanding between the Commission and FEDSAS on
the 30th of October 2018. The mere signing of that MOU
did not signal the end to the process of engagement. The
manager of our Legal and Support Services, Juané van der
Merwe, has been in regular contact with the Commission
and she must by now be a very familiar face and name in the
corridors of the Commission.
The significance of this event today is that it marks a much
broader participation by influential stakeholders, and it
should contribute to a better South Africa for many people
and generations to come.
It is with pride that I will sign the latest version of the MOU
and commit FEDSAS anew to its terms and conditions.
Paul Colditz
CEO FEDSAS

I think it is also important to make reference to discussions
that had taken place at national level long before our
engagement with the Commission. Those discussions
culminated in the publication on 23 February 2006 of the

Let us all work together towards creating
an accessible and affordable education
system, especially during these times of
uncertainty caused by the unprecedented
Covid-19 pandemic. This is time for
solidarity!
Thank you.

Competition Commission South Africa

a growing, deconcentrated and inclusive economy
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THE GOVERNING BODY FOUNDATION
COMPETITION MOU SIGNING
The Governing Body Foundation supports practices that
allow for competition in the marketplace – taking into account
the realities of schools.

SGB members is most schools are ordinary people without
knowledge of the complex legal framework in which they
perform their work.

We support the National Uniform Guidelines – schools should
minimise the unique items in order to benefit from economies
of scale – basic colours of tunics, dresses, trousers, jerseys
and blazers – not necessarily in the interest of small players
in the clothing market.

Principals of schools who have the role of advising the SGBs
are often new to the job or even only in acting positions.
They do not have all the knowledge they require. Their core
function is the professional management of the school and
instructional leadership.

We believe schools must consider the affordability of schoolbranded items, not limited to uniform, that they require
parents to buy – remember that some well-resourced/elite
public schools have children from poor families – items such
as kit bags, back packs.

It takes time to learn about all the other laws that govern the
work of the SGBs.

Schools can successfully run their own shops where they sell
the unique items and other stock that they have sourced from
suppliers via a competitive bid process.
The Competition should continue their involvement basis
with public schools on an advocacy and training basis.

The Governing Body Foundation cannot police its members
because we do not have that right.
For that reason, we cannot be held to account should a
member school act unlawfully.
We can advise and include training on Procurement processes
for our member schools as we have been doing since at least
2015.

ON THE SIGNING CEREMONY BETWEEN NASGB
AND COMPETITION COMMISSION
National Association of School Governing Bodies (NASGB)
is grateful to work with Competition Commission, we hope
together we shall challenge the monopoly of unethical behave
of service provisioning is schools; example it is historic
that we have been trying to address question of uniform in
schools. Schools have been signing green contract whereas
the South African School Act No.84 of 1996 stipulate that the
contract should not exceed the term of office of SGB,SGB
term of office is three years. The programmes of NASGB
which hinges on five pillars will be realized;
1.
2.
3.
4.
5.

Building the organization
Capacity building of the organization
Relationship with educational stakeholders such as
Competition Commission
Advocacy through campaigns
Create conducive environment for quality education

Through working together with Competition Commission
NASGB objective based on the five key pillars schooling
community will start to understand -;
1.

Schools are juristic persons and every 3 years new SGBs
are elected to perform the functions assigned to them,
which would include deciding on school uniform suppliers.
2.

To improve the quality of education at public school and
instill public confidence in public schools, all children
poor, rich, township, former model C, rural area and
deep rural working class will be treated equally.
To unite school governing bodies across geographic,
racial, religious, ethnic , language and to redress
imbalances between school.

In conclusion; we call upon all our member school to
collaborate and work together with competition commissions
where they notice corruption in terms of service provision
particularly where there is no competition, they must inform
the organization through their general secretary Matakanye
Matakanya, the secretary will inform competition commission.
Message;
The signing of the memorandum of understanding came at
an important time when the minister made pronouncement of
the start of the election of School Governing Bodies. We call
upon parents to please heed the call, they must go and vote
and please vote for people who will support schools, people
who will communicate with the entire parent &community and
inform parents of the developments in schools. SGB’s that
will formulate progressive policies, through those policies
will be able to do oversight, people who will account to their
constituencies.
Parents let’s talk to our children to take care of themselves
during this pandemic , they must be disciplined at schools
so that they respect their teachers quality education can be
achieved in our live time.
Thank you!

SANESE SIGNING OF MOU
Special greetings to the honourable minister of basic
education mme Angie Motshekga.

dramatic rise in unemployment and poverty rate. This is an
especially timely issue.

The competition commissioner: Mr Tembinkosi Bonakele …
all protocol observed.

I am very confident that through our efforts and commitment,
we will be able to achieve the desired outcomes and be able
to continue to develop even stronger relationships.

I am very pleased to be part of the signing of the MOU
between CCSA and SANASE, on our partnership for strategic
engagements in the period, 2021 - 2023
This MOU that we about to sign is to formalise collaboration
between CCSA and SANASE.

I would like to take this opportunity to assure you that
SANASE will do whatever it can in order to provide successful
implementation of this MOU.

The Year of Charlotte Maxeke:
Promoting Consumer Rights in the Age of COVID-19

2021 marks the 150th
anniversary of struggle icon
and human rights campaigner
Charlotte Maxeke.
competition commission
south africa

I thank you.

It is significant that we are strengthening our co-operation
and collaboration especially at this time when the impact
of the economic crisis on individual households, has led to
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HUMAN RIGHTS MONTH2021
MONTH2021

#HumanRightsMonth2021 #2021YearOfCharlotteMaxeke
a growing, deconcentrated and inclusive economy • www.compcom.co.za
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It was in March 2020 that the Commission took
Deputy
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Competition Authorities, and indeed the
enforcement action against price gouging. In
global competition regulation fraternity, were
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Babelegi. The Babelegi decision was appealed
and economic hardship.
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R9,628,078.92
Total Administrative Penalties Collected by The Commission

R5,917,547.42
Donated To The Solidarity Fund

South Africans recently experienced a second wave of spike in

uniform. This is in the Commission’s endeavour to contribute

prices of ginger and garlic. This resulted in a public outcry during

to accessibility and affordability of South Africa’s education

which members of the public took to social media with a sizeable

system, which is undertaken in partnership with the Department

number deciding to file complaints with the Commission. The

of Basic Education.

alleged conduct focused on major retailers such as Food
Lovers, Spar, Shoprite Checkers and Pick n Pay, that had

It is also with a great deal of appreciation that we celebrate the

allegedly increased prices of ginger and garlic, astronomically.

positive feedback we have received in our intervention in the

In pursuit of an immediate relief, the Commission engaged

Automotive Industry. Members of the public and industry role

with all the affected retailers and expressed its concerns that

players have all welcomed the regulatory guidelines on buying,

the alleged significant price increases of ginger and garlic in

repairing and maintenance of cars. The new order will come

certain retail outlets could result in contravention of Consumer

into effect on July 1, 2021. In this edition we have a contribution

Protection Regulations and other relevant provisions of the

from the Sisa Mbangxa of the African Panel Beaters and Motor

Competition Act.

Mechanics Association (APMMA) welcoming the guidelines,
fittingly as this association had been at the forefront of those

Whilst wholesale prices of these products had increased due

raising concerns of lack of market access in this space.

to heightened consumer demand during the second wave of
infections, the Commission held a view that this did not warrant

Similarly, emerging players in the retail sector are enjoying the

the large increase in absolute margins seen in some instances.

fruits of our contribution to level the playing field in the retail

And in the interest of seeking a pragmatic and constructive

sector.

resolution of the issues raised by the Commission in respect of
the affordability of the price of ginger and garlic, Pick n Pay was

We encourage members of the public to share their experiences

the first to sign a Memorandum of Agreement, and undertook to

and views with us on matters of the competition and certainly on

reduce prices. Engagements with other retailer are ongoing, but

the effects of competition regulation in South Africa. It is this kind

if these fail enforcement action may be pursued.

of feedback that focuses our efforts in contributing to growing
the economy through the deconcentration of all sectors for the

In this edition, we also highlight a historic signing of a

total attainment of an inclusive economy.

Memorandum of Understanding between the Commission
and National School Governing Bodies.

The signing of

the memoranda of understanding is an integral part of the

We hope you enjoy this edition as you take a break for Easter
holidays.

Commission’s advocacy work to increase nationwide awareness
on the set of guidelines which regulate procurement of school
a growing, deconcentrated and inclusive economy
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COMPETITION COMMISSION
HAILED FOR TURNING THE
TIDE IN THE RETAIL SECTOR
By Siyabulela Makunga

“I have recently seen a major shift in the
South African Grocery Retailers attitude
towards smaller businesses like my own,
in terms of dealing with us in a more ‘just
& ethical’ manner and supporting us a
little more than before. I know you and
your teams worked tirelessly to get these
regulations passed and I am seeing the
fruits of your efforts in my business,” these
are the words of the evidently elated Mr.
Ebrahim Adams of HQ Foods, a small
supplier in the grocery retail sector.
Adams’ words of appreciation come after
the Commission published and raised
awareness on Buyer Power Enforcement
Guidelines in May last year. In the main, the
new guidelines require dominant buyers to
now ensure that their procurement practices
do not entrench systemic discrimination or
create further barriers to entry. In the wake of
the Covid19 pandemic, there is heightened
focus on the fair treatment of SME and HDP
firms and the risk of complaints against
dominant firms is amplified.
“I have been fighting some of the major
retailers for a very long time, I have even
had meetings with the top directors of
these major retailers, however my concerns
fell on deaf ears. It is to this end that I
had to engage with the President and the
Ministers to have my voice heard, a voice
of concern for the many struggling small
businesses. It has been very difficult to get
support from the major retailers, it has been
quite a challenge. But in the recent past,
the major retailers have become a little bit
supportive of the small suppliers. It is my
view that small suppliers have a lot to offer
in terms of product as well as employing the
masses of unemployed individuals in our
country. I also firmly assert that the smaller
businesses need to enjoy the support of the
major retailers to compete with the likes of
the bigger multinationals,” Adams said
The Buyer Power Enforcement Guidelines
also sought to root out price discrimination
with the aim of bringing more fairness
for emerging entrepreneurs and small
10

businesses. The objective of the buyer
power provisions is to enhance the
participation of small and medium
businesses
(SMEs)
and
historically
disadvantaged persons (HDP) firms in the
economy by protecting these firms from
unfair exploitation by dominant buyers of
their products.
The regulations deal with buyer power and
price discrimination in terms of (section
8(4) and (section 9) respectively following
the Amendments to the Competition Act
(the Act). The newbuyer power provisions
prohibit a dominant buyer in designated
sectors from imposing unfair prices or
trading conditions on SME or (HDP firms).
“We have grown to become a formidable
business which now employs about 40
people directly. I don’t know how the
Commission pushed the retailers to stock
from smaller businesses, but it is great
seeing the fruits of your efforts turning
the fortunes for my small business. This
welcomed change started from the
beginning of 2021, one of the major retailers
contacted us to inform us that they were
going to review our business relations.” he
added.

The Buyer Power
Enforcement Guidelines
also sought to root out
price discrimination with
the aim of bringing more
fairness for emerging
entrepreneurs and small
businesses.

GOOGLE/FITBIT
MERGER

Mr. Ebrahim Adams

n 18 December 2020, the
Competition
Commission
(Com-mission) conditionally
approved the merger whereby
Google LLC (USA (Google) acquired Fitbit
Inc. (USA) (Fitbit). Commission requested
the parties to file as it was believed that the
merger was likely to lessen competition or
raise public interest concerns.
This was an international merger that
was notified in several countries and
investigated by several Competition
Authorities around the world. During
the investigation, the team had frequent
engagements with other Competition
Authorities to harmonize and align the
investigations.

Mr. Adams & President Ramaphosa
Adams’s Grandma, the pioneer of the
family-owned business, always said:
“Nothing is more important than having a
business rooted in the community for the
community.”

Competition Commission South Africa

By Themba Mahlangu
& Raksha Darji

This was an international merger that was notified in several countries and
investigated by several Competition Authorities around the world. During the
investigation, the team had frequent engagements with other Competition
Authorities to harmonize and align the investigations.

O

“We also think that maybe it’s still too early
to celebrate. Myself, together with the
Minister and his team, will be monitoring
the retail sector closely and see if things
improve in the next six months, but this is
really encouraging. May the Commission
continue to take this country forward” he
concluded.
HQ Foods is a Proudly South African
registered manufacturer of food items.
HQ Foods has over 47 different products
ranging from spices, sauces, garlic and
achars that can be found in stores across
the country. The business started as little
family-owned corner shop routed in the
heart of Cape Town. The business sold
everything from everyday goods to homemade pies, chevra, crackles and samosas
for people in the community to enjoy.

THE COMPETITION
COMMISSION CONDITIONALLY
APPROVES A

Google is active in a wide range of areas,
including online search, online advertising,
other online services such as YouTube,
Google Maps and Gmail as well as cloud
computing services. In addition, Google
maintains and develops the Android
ecosystem which includes an open-source
mobile Operating System (OS) and a suite

of mobile apps and services. Google’s
business in South Africa only relates to the
provision of local support and marketing
services internally for Google. It does not
have any market-facing business in South
Africa. Further, Google does not sell any
wearable devices or hardware in South
Africa. The main products and services
relevant to this transaction are Wear OS,
Google Fit, The Play Store, Google Search
and Google Ads.
Fitbit develops, manufactures and
distributes wrist-worn wearable devices
as well as smart scales, software and
services, designed to give its users
tools to help them reach their health and
fitness goals. The main products available
in South Africa are fitness trackers,
smartwatches and the Fitbit mobile app.
The Commission found that the proposed
transaction is likely to result in a substantial
prevention or lessening of competition.
The Commission was concerned that as
a direct result of the proposed merger,
Google will:

a growing, deconcentrated and inclusive economy

Exclude Fitbit’s competitors in the
market for wrist worn wearable market
Wrist-worn
wearable
devices
are
typically “attached” or “paired” to the
smartphone using Bluetooth and through
the companion app installed on the
smartphone. To use a third-party wearable
device, an Android smartphone user needs
to pair their device to their smartphone,
primarily using Bluetooth, and download
and install the companion app to their
smartphone via the application store on
the smartphone.
The Commission found that a possible
way in which Google is able to degrade
the functionalities of these competing
apps is through APIs which facilitate
communication between a wearable
device and a smartphone and which
enable wearable devices to send data to
a smartphone.
In this regard, Google could exclude other
competing suppliers of wrist wearable
devices from accessing its android

11

operating system for smartphones. The
suppliers of wrist worn wearable devices
rely on android operating systems in order
for their wrist-worn wearable device to
connect with a smartphone and this is
critical for the function of the wrist wornwearable devise.
Android is dominant in the market.
Bearing in mind the integral connectivity
between
smartwatches,
companion
apps to the wrist worn wearable device
as well as smartphones, and given the
significant market shares enjoyed by
Android, the Commission found that
the proposed merger will give Google
the ability to exclude the competitors of
Fitbit or frustrate the functionalities of the
companion apps of Fitbit competitors
from operating optimally on Android OS.
This will significantly alter the market
structure for the supply of wrist worn
wearable devices in SA and increase
barriers to entry for potential entrance in
the market.

The Commission found that the merger
will add important data to Google’s
already existing rich data and this would
allow Google to enhance its dominance in
the online advertising market. The merger
will also exclude potential competitors of
Google from accessing the health data to
provide online advertising services at the
same scale as Google.
Restrict access to health data
collected by Fitbit
The Commission found that the merger
does to some extent confer to Google
some ability to collect health data
required to enter the digital health
market. The merger may also make it
difficult for potential entrants to enter the
digital health market and compete with
Google. Google can also use other means

including its advertising abilities to grow
Fitbit and make it a significant player in the
collection of health data collected through
wrist worn wearable devices.

Remedies

This would also allow Google to leverage
its dominance into the digital health data
market and be able to price discriminate
and extract significant surplus from health
insurance firms. For instance, Google
will be able to accurately price risk in
an unmatched manner so that they can
place higher prices on riskier individuals
as compared to less risky individuals.
This could result in the so-called “good
customers” or “less risky customers”
getting benefits by paying lower prices,
while also harming so-called “bad” or
“risky” customers through higher prices
or lower quality products and services, or,
ultimately, exclusion in the health market.

Android API conditions

To alleviate all these concerns, Google has tendered the following
conditions:

The Commission notes that Google may not be able to
affect interoperability with Android in specific jurisdictions
currently. However, in the event that a wrist-worn wearable
device manufacturer enters the South African market in the
next 10 years (duration of the condition period), the current
commitment to the EC would not protect such an entrant in
South Africa. Further, should Google identify a need to affect
interoperability with Android in different jurisdictions, suppliers
of wrist-worn wearable devices in South Africa are unlikely to
be protected by the commitment in Europe as this commitment
is not enforceable by South Africa. Thus, Google also made the
following commitments in SA:

•

Entrench its dominance the online
advertising and online search market
The Commission considered that through
this transaction, Google would acquire (i)
the database maintained by Fitbit (about
its users’ health and fitness); and (ii) the
technology to develop a database similar
to Fitbit’s one. The Commission was
concerned that the acquisition of Fitbit’s
database may provide an important
advantage in online advertising markets
to Google. The Commission assessed
the extent to which the transaction
increases the data advantage of Google
in the personalisation of ads (as displayed
through its search engine).

•

•

Google commits to making the Core Interoperability
APIs available, without charge for access, under the
same license terms and conditions that apply to all
other Android APIs that Google makes available as part
of AOSP and on a non-discriminatory basis, meaning
without differentiating their availability or functionality
depending on whether they are accessed by a FirstParty Wrist-Worn Wearable Device or Companion
App or a Third- Party Wrist-Worn Wearable Device or
Companion App.
Google commits not to degrade the Core
Interoperability APIs by reducing their functionality to
Third-Party Wrist-Worn Wearable Devices relative to
First-Party Wrist-Worn Wearable Devices.
Google further commits: Not to discriminate against
Wrist-Worn Wearable Device OEMs by withholding,
denying, or delaying Wrist-Worn Wearable Device
OEMs’ access to functionalities of Android APIs that

Google makes generally available to other Android
Smartphone App Developers for use with an Android
App.

•

Not to discriminate between Wrist-Worn Wearable
Device OEMs and other Android Smartphone App
Developers in relation to changing, replacing, or
retiring Android APIs.

•

Not to discriminate between Wrist-Worn Wearable
Device OEMs and other Android Smartphone App
Developers in terms of the access it provides to
Developer Previews.

•

Not to discriminate between Wrist-Worn Wearable
Device OEMs and other Android Smartphone App
Developers in terms of the access it provides to
Developer Documentation.

•

Google will not circumvent these requirements.

Ads conditions
Google commits not to use any Measured Body Data or Health
and Fitness Activity Location Data in or for Google Ads.
Google commits to maintain Data Separation.
Google commits to present each South African User the choice
to grant or deny use by Other Google Services of any Measured
Body Data stored in their Google Account or Fitbit Account.
Web API conditions
Google will maintain access to users’ health and fitness data
to software applications through the Fitbit Web API, without
charging for access and subject to user consent.
These conditions are for a period of 10 years and are in line
with what is offered in other jurisdictions. The conditions will
be monitored by an independent Trustee who will have the
necessary skills, competencies, and technical abilities.

The Commission was also concerned that
the combination and integration of Google
and Fitbit’s databases on individuals’
data collected daily will create the ability
and incentive to foreclose downstream
competitors’ access to data as an input
in the markets for online advertising and
digital health in South Africa or to provide
such data on terms that are unfavourable.
In addition, Google also operate various
advertising platforms, the merged entity
can use these platforms to promote Fitbit
to the disadvantage of other service
providers.
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EXCESSIVE PRICING IN A PANDEMIC:
BABELEGI WORKWEAR AND INDUSTRIAL SUPPLIES CC v
THE COMPETITION COMMISSION OF SOUTH AFRICA
(186/CAC/JUN20) [2020] ZACAC 7 (18 NOVEMBER 2020)

to be concerned about price gouging
as firms seek to prey on desperate
consumers in a time of disaster.”

By Candice Slump

I

n June 2020 Babelegi filed an appeal against the Competition
Tribunal’s determination, within the context of the Covid-19
pandemic, that Babelegi Workwear and Industrial Supplies
CC (Babelegi) had contravened the provisions of section 8(1)
(a) of the Competition Act (Act).
While the Minister of Trade and Industry published the Consumer
Protection Regulations following the declaration of a National
State of Disaster relating to the Covid 19 outbreak, these
bespoke regulations dealing with price gouging post-dated the
complaint period in the Babelegi matter. Accordingly the case
was confined to Babelegi’s contravention of section 8(1)(a).
In the virtual appeal hearing of the Competition Appeal Court
(CAC), held on 4 September 2020, the CAC entertained
submissions from both parties, as well as the admitted friends
of the Court. The South African Human Rights Commission,
the Health Justice Initiative and Open Secrets NPC raised
their concerns about the impact of excessive pricing on social
and economic inequality in South Africa and emphasised the
significance of the CAC’s determination in this matter, particularly
in relation to the pricing of essential medical supplies, including
treatment and vaccines in the future.
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The CAC found that Babelegi, during the complaint
period, had the power to control its prices and
not be concerned that a countervailing power of a
competitor would cause it to reduce its prices.

The Babelegi matter is the first litigated case to grapple with the
concept of price gouging in South Africa. It is also the first case
in which the Competition Act’s excessive pricing provisions have
been considered subsequent to their substantial amendment,
effective 13 February 2020. In its judgment of 18 November 2020
the CAC noted the obvious precedential value and importance
of the case.
The CAC recognised that competition law in South Africa has
a more ambitious animating framework than that which has
dominated the US antitrust law and even that of the European
Union. It is designed to ensure that markets work fairly and do
not add to the economic disadvantage of millions of presently
disadvantaged South Africans. The CAC indicated that it sought
to apply section 8(1) in a manner that gives expression to this
objective, which finds clear support in the Preamble and section
2 of the Act.
The CAC noted that “The outbreak of a novel virus such as
Covid 19 has effected a disastrous impact on the health,
economic and social fabric of societies throughout the world
and in particular on the normal functioning of markets. It is a
legitimate, indeed a commendable exercise of the authority for
government in general and competition authorities in particular

Competition Commission South Africa

Excessive
pricing
constitutes
a
contravention of section 8(1)(a), only if
committed by a dominant firm. In order
to be considered dominant, a firm’s
annual turnover of assets in the Republic
must be valued at or exceed R5 million
and the firm must be shown to meet the
requirements for dominance in terms
of section 7. According to Babelegi its
market share for the market was 4.7%.
Accordingly, section 7(c) of the Act
became relevant. It provides that a firm
is dominant in the market if it has less
than 35% of the defined market but has
market power. In turn, section 1 defines
market power as “the power of a firm to
control prices or to exclude competition
or to behave to an appreciable extent
independently of its competitors,
customers or suppliers”.
The CAC addressed the effect of the
amendments to the Act, confirming that
the amended section 8(2), read together
with section 8(3) of the Act, imposes an
evidential burden on the respondent firm,
once dominance is established, to rebut
the prima facie case against it. While
pointing out the lack of drafting precision
in this section, the CAC indicated that
section 8(3) covers both the section 8(2)
enquiry and the case that a respondent
firm must produce to show that,
notwithstanding the prima facie finding,
the price it charged is reasonable.
The CAC found that Babelegi, during
the complaint period, had the power to
control its prices and not be concerned
that a countervailing power of a
competitor would cause it to reduce its
prices. In this sense it had to be viewed
as a “lucky monopolist”, whose power
comes not from the state or from natural

efficiencies, unparalleled investment
efforts, superior management ability or
as a result of anticompetitive conduct,
but rather from luck. While noting that
“durability matters”, the CAC held that
this had to be considered within the
context of the Covid 19 pandemic, and
that Babelegi possessed market power
which allowed it for at least six weeks
to mimic the conduct of a monopolist,
thanks only to the outbreak of the
pandemic.
The CAC found that prima facie, the prices
charged by Babelegi were excessive in
terms of section 8(2) of the Act. Babelegi
had an ability to price higher without any
constraint imposed upon it by either its
consumers or customers, not as a result
of any new investment or commercial
efficiency
produced
but
simply
because the onset of the pandemic
created entirely different conditions
for the market in which Babelegi was
located. The CAC considered that: (a)
Babelegi’s price for the face masks prior
to the commencement of the Covid
19 pandemic, was vastly lower than
the prices that were charged during
the complaint period, (b) Babelegi
implemented a number of price hikes
over the complaint period subsequent
to the onset of the pandemic which
itself caused customers and consumers
to pay significantly and increasingly
more for their masks, and (c) there were
significant increases in Babelegi’s mark
ups during the complaint period, despite
an absence of any price increases for the
sales stock during the period.
The CAC found Babelegi’s explanation
(that it anticipated an increase in the
price of acquiring further masks, once
its existing stock had been exhausted)
to be manifestly inadequate to rebut
the prima facie case, as required of it
in terms of section 8(2). “[N]o evidence

a growing, deconcentrated and inclusive economy

was produced to show that costs were
expected to rise by an amount which was
anywhere close to the 888% increase
extracted during the complaint period.”
The CAC further held that Babelegi’s
high prices unquestionably acted to the
detriment of consumers in the country.
The excessive prices were charged at a
time of crisis when the employment of
a mask by every person in the country
was seen as being essential to the
protection of the health, safety and
welfare of others and therefore as critical
to the reduction of the danger posed
by Covid 19. The CAC confirmed that
section 8(1)(a) requires that an excessive
price, which has already been found to
unreasonable, must be charged to the
detriment of consumers or customers. It
noted that, despite its indication in Mittal
Steel South Africa Limited and others v
Harmony Gold Mining Company Limited
and others [2009] ZACAC 1, at para 55,
that the requirement of detriment should
be treated as a subordinate description
of an excessive price rather than as
a qualification of its likely effects, this
requirement was retained through the
amendment of the Act.
In determining an appropriate penalty,
the CAC had regard to Babelegi’s size,
the very few masks sold at an excessive
price, and the harm Babelegi had
suffered as a result of its own excessive
pricing conduct, and determined that the
circumstances of this matter warranted
that no administrative penalty should be
imposed.
This judgment serves as a valuable
precedent for the determination of
excessive pricing cases within the context
of an emergency and the Commission is
optimistic that this judgment will serve as
a strong deterrent against price gouging
by opportunistic firms in the midst of the
continuing health crisis.
The CAC’s indication of its interpretation
of the amended section 8(1) is
be particularly useful to both the
Commission and respondent firms
in excessive pricing cases, providing
guidance as to how the CAC is likely to
apply the provisions of the Act in litigated
cases going forward.
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ESSENTIAL
FOOD
PRICING
MONITORING
REPORT

Monthly producer, processor and retail milk prices, Jan 2016 - Sept 2020
R16.00
R14.00
R12.00

Price/litre

R10.00

(Q3 December
2020 Issue)

R8.00
R6.00
R4.00
R2.00

The third edition of the report covers the following aspects: the
effect of the pandemic and longer term pricing trends in the dairy
market; the impact on various meat markets; and the financial
results of food companies at the retail and wholesale level to
better understand the impact of the pandemic on food markets.
Below we highlight some key findings from the September report
before providing a summary of the conclusions of the report.
Pricing outcomes in dairy markets
Milk is an essential food product, as it forms an important part of
the consumer basket, particularly for lower income households in
South Africa. The Commission received a number of complaints
from farmers and industry, especially during the initial lockdown,
regarding higher retail prices despite downward pressure on
prices for dairy farmers. The report thus considers the spread
between retail and farmer milk prices, and over the long-term
the data shows that the retail price for milk has seen a greater
increase than the underlying increase in producer prices (raw
milk purchased from farmers) which have risen more slowly.
In assessing what is driving this increase in price spreads, the
figure below divides the margin into what is taken by processors
and what is taken by retailers. Raw milk is sold to processors
who process the milk and then sell it to retailers. The figure
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shows little movement in the processor portion of the margin over
the period, with retailers seemingly taking a larger share of the
margin over 2019 and 2020. As the pandemic arrives, processor
margins in fact decrease, while retailer margins increase driven
by an increase in retail prices in April 2020 and a decrease in
the wholesale price paid to processors. It appears retailers have
managed during this time to keep processor margins in check
while taking additional margin themselves, which points to a
concern with the conduct of retailers during the lockdown but
also more generally.

Producer-Processor spread

Processor-Retailer spread

Producer price (raw milk)

Processor price (fresh milk)

Sep-20

Jul-20

May-20

Retail price (fresh milk)

Source: MPO, Stats SA

Wholesale chicken fresh prices and retail chicken prices (per kg)
R90.00
R80.00
R70.00
R60.00
R50.00
R40.00
R30.00
R20.00
R10.00
R0.00

Pricing outcomes in meat markets

Price spread of Chicken portions - fresh (CPI) and Fresh or chilled (PPI)

Meats are an essential product and an important part of the
consumer basket used by Stats SA in deriving the CPI. An
assessment of wholesale and retail meat prices, provided by
Stats SA, showed that over the long-term there was a strong
correlation between wholesale and retail prices. Considering
this, the report focuses on the Covid19 and lockdown impact
to understand to what extent this disrupted the market and the
relationships between wholesale and retail prices. The report
includes a review of meat prices movements of beef, pork, lamb,
chicken, and fish.

Chicken - Fresh or chilled (PPI)
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Mar-20

Jan-20

Nov-19

Sep-19

Jul-19

May-19

Mar-19

Jan-19
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May-18
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Jan-18

Nov-17

Sep-17

Jul-17

May-17

Mar-17

Jan-17

Nov-16

Sep-16

Jul-16

May-16

-R2.00
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The third edition of the report covers
the following aspects: the effect of
the pandemic and longer term pricing
trends in the dairy market; the impact
on various meat markets; and the
financial results of food companies
at the retail and wholesale level to
better understand the impact of the
pandemic on food markets.

R0.00

Jan-16

W

ith the onset of the Covid-19 pandemic and the
enforcement action on price gouging behaviour,
the Commission started to monitor essential food
prices more broadly – including upstream food
commodity and fresh produce markets – in order to understand
the effect of the pandemic, the preventative measures of
government and the economic crisis on food markets. The ERB
division is capturing these observations in the Essential Food
Price monitoring reports, with the first such report released in
June 2020 and the second report released in September 2020.
Some of the main findings in these reports included the food
price inflation experienced at the start of the lockdown, price
and volatility differences across fresh produce markets and the
widening farm gate to shelf price gap.

By Tessa Bleazard

Whole chicken - fresh (CPI)
Chicken portions - fresh (CPI)
Source: Statistics South Africa
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MORE ON

SCHOOL
UNIFORM ...
The assessment found that the pandemic
affected retail prices for some specific
products within each meat category.
When analysing fresh chicken wholesale
and retail prices, as shown below, the
data shows a clear increase in retail prices
of chickens during the lockdown period
while the wholesale prices have largely
remained flat. The per kg price of chicken
portions, which has a higher weighting
in the CPI basket than whole chicken,
peaked in June 2020 when its per kg
price increased from around R76/kg to
around R82/kg. Chicken portions prices
have subsequently decreased around
October 2020, but this is still higher than
pre-lockdown levels, which is also seen in
the spread between chicken portions and
wholesale fresh and chilled prices. The
retail prices suggest panic buying and
disrupted market dynamics with retailers
able to benefit from increased prices.
Across the different meats, barring some
exceptions, the wholesale prices have
largely remained stable even with the
start of the national lockdown while there
were increases in retail prices entering
the lockdown especially for chicken,
beef, pork and lamb/mutton. Prices have
subsequently reduced to pre-lockdown
levels in most instances. This is likely due
to increased retail demand as consumers
go out less, exploited by retailers, whilst
at the wholesale level this is offset by
reduced food service demand.
Financial performance of retailers and
food manufacturers/processors
The national lockdown came with panicbuying behaviour and a consumption
switch from food service to home
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The results show that retailers have realised growth
in their gross margins and the increased demand
over lockdown is also seen in sales volume and sales
revenue growth.
cooking, which resulted in increased
demand at the retail level which would
in turn see increased volume at both the
retail and wholesale levels. An increase in
demand from food retailers is consistent
with the increased prices observed in the
food price monitoring reports previously.
The implication of the analysis thus
far is that retailers in particular have
benefitted financially from the lockdown
period. The report therefore includes a
review of the financial results of specific
grocery retailers and food wholesalers/
processors covering the pandemic and
lockdown period.
The results show that retailers have
realised growth in their gross margins
and the increased demand over
lockdown is also seen in sales volume
and sales revenue growth. The effects
specific to food may be even more
pronounced due to the aggregation
across different product categories in
the financial statements. With respect
to the manufacturers and/or processors,
the results show that food companies at
this level appear to have benefitted from
the crisis, with increases in revenue that
appear to be driven by increased demand
from retail customers, rather than any
pricing impacts at the wholesale level.

Summary remarks
The third quarterly food price monitoring
report shows that concerns around
conduct of retailers over the lockdown
period continue to persist. While some
markets suggest an easing of concerns,
the assessment in this report shows that
concerns remain. The pandemic and
lockdown had a significant effect with
clear market disruption evident in the
meat markets overall. Retail prices and
wholesale-retail spreads for a number
of products are yet to return to prelockdown levels.
The financial performance of retail
companies shows that on the whole both
margins and volumes have increased
relative to prior periods which is
consistent with the general observations
that have been made based on StatsSA
and other industry level data. Results for
food manufacturers/processors are more
mixed with varying results in terms of
margins compared to previous periods.
However, overall profitability is by and
large higher than previous periods, driven
by greater sales volumes following
greater demand at the retail level. This is
consistent with the view that panic buying
and changes in consumption patterns
from eating out to in-home cooking and
eating occurred.
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By Derrick Bowles

O

n 01 March 2021, the
Commissioner signed Memoranda
of
Understanding
(MoU’s) with the Governing
Body Foundation (GBF), the National
Association of School Governing Bodies
(NASGB), the Federation of Governing
Bodies of South African Schools (FEDSAS)
and the South African National Association
of Specialised Education (SANASE) at a
virtual Media Conference which was held
to commemorate the occasion.
The signing of these MoU’s was a
culmination of years of investigations and
advocacy following complaints received
from parents who were forced to buy school
uniform from exclusive selected suppliers.
These school governing body associations
are non-profit voluntary organisations
representing school governing bodies
across the nation. They organise, mobilise
and provide their members with a range of
services including advocacy, school best
practice, professional development and
other services. The MoU’s are aimed at
solidifying working relations between the
Commission and the school governing
bodies.
School uniform serves an important social
and educational purpose. Competition
in the supply of school uniform is,

therefore, important because it benefits
both parents (customer) and businesses
involved in the manufacturing and
retailing of school uniform. Competition
between manufactures and/or suppliers of
school uniform and other learner related
goods and services benefits consumers
through lower prices. In the presence of
competition, firms understand that in
order to gain a higher market share, they
need to offer better prices. Competition
also benefits consumers by giving them
more choices. In a competitive market,
firms will try to make their products
different from the rest. This results in
greater choice – so consumers can select
the product that offers the right balance
between price and quality. Competition
also encourages firms to improve the
quality of their goods and services in order
to attract more customers and expand
their market share. To deliver this choice
and to produce better products, firms
need to be innovative in their product
concepts, design, production techniques,
services etc. All these are beneficial to the
consumer.

between schools and uniform suppliers
that were pervasive across the country and
made uniforms unnecessarily expensive
and increasingly unaffordable for many
South Africans.

For this reason, the Commission identified
the market for school uniforms as a priority
for investigation several years ago. The
Commission was increasingly concerned
about the exclusive arrangements

In order to expand its reach to more
schools, the Commission identified
School Governing Body Associations
as key stakeholders with whom to
partner. The biggest advocacy drive

a growing, deconcentrated and inclusive economy

In its investigations, the Commission also
found that several schools were overly
prescriptive in their uniform choices, which
again limited the choices and bargaining
power of parents who were beholden to
a small number of suppliers. In line with
our mandate to provide consumers with
competitive prices and product choices
and to advance the social and economic
welfare of all South Africans, we have
focused on removing these restrictive
arrangements and encouraging schools to
adopt more generic uniform choices.
Thus far the Commission has entered
into consent agreements and successful
advocacy efforts with four schools and two
of the largest manufacturers and suppliers
of school uniform to remove exclusive
agreements with uniform suppliers and to
introduce more generic uniform options.
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for the Commission has been its direct
engagements with schools, however given
the vast number of schools across the
country, entering into a partnership of this
nature with the School Governing Body
Associations will enable the Commission
to communicate effectively to all their
member schools.
The MOUs establish cooperation between
the parties on the following three broad
principles:
a. Education and Awareness
This entails collaboration on efforts to
educate and raise awareness on anticompetitive procurement or sourcing
practices by inter alia developing and
sharing relevant educational materials for
schools and participating in each other’s
conferences, workshops, or promotions on
any other relevant communication platform.
b. Addressing Anti-competitive
Procurement Process
Cooperation in this regard, relates to
promoting and endorsing pro-competitive
practices by ensuring that schools comply
with the School Uniform Guidelines.
c. Monitoring of Compliance
This entails collaboration on efforts to
ensure compliance to the principles
that promote pro-competitive sourcing
of school uniform through actively
encouraging all member schools to
sign undertakings or commitment to
practice pro-competitive procurement.
Such efforts include collaborating on
the implementation of measures and
controls that are aimed at mitigating
anti-competitive conduct by member
schools and overall support in the
administration of compliance related
communique to schools. The Commission
has also begun the process of engaging
schools to sign “An Undertaking on Best
Practice Principles of Procurement” as
an indication of their commitment to
ensure that their procurement processes
are as pro-competitive as possible and in
compliance with the Competition Act.

active role in assisting the Commission
resolve complaints by parents, guardians,
or other school stakeholders regarding
the procurement of school uniform and
learner related goods and services by a
specific member school.
While the Commission’s intervention has
been predominantly on the procurement
of school uniforms, there have also been
a number of complaints related to the
procurement of other learning-related
goods and services. In the era of COVID-19,
the Commission received complaints
against schools. These complaints related
to requirements by schools for learners to
wear school-branded or brand-specific
COVID-19-related items - including facemasks, hand sanitizers, technological
gadgets for e-learning purposes and other
items.
The implications of these requirements
on consumers are no different. The
expectation for parents to procure schoolbranded masks for instance deprives
consumers of the choice to purchase a
non-branded mask in the school’s colours
from an alternative supplier at a better
price.
In light of this, the Commission and the
Department of Basic Education have
jointly published an updated Circular
on the “Procurement of School Uniform
and other Learning-Related Goods and
Services” that seeks provide school
and other relevant stakeholders with
guidance on best practices relating to all
procurement undertaken by schools.

The Commission is concluding its
formal intervention in the market for the
procurement of school uniform and other
learner-related goods and services. In this
regard, the Commission will be publishing
a final report in the new financial year
which shall be cataloguing its intervention
in detail.

The Commission’s
intervention in the
procurement of
school uniform has
yielded some positive
results and while
the Commission
has finalised formal
proceedings on this
end, the advocacy work
with all stakeholders
including schools,
school uniform
manufacturers and
suppliers, School
Governing Body
Associations, and
the Government will
continue to ensure that
all schools comply with
the School Uniform
Guidelines and practice
pro-competitive
procurement.

competition commission
south africa

TO: HEADS OF PROVINCIAL EDUCATION DEPARTMENTS
HEADS OF PROVINCIAL GOVERNANCE SECTIONS
DISTRICT DIRECTORS
SCHOOL GOVERNING BODIES SCHOOL PRINCIPALS
GOVERNING BODY ASSOCIATIONS
CIRCULAR No. 11 OF 2020
CIRCULAR ON THE PROCUREMENT OF SCHOOL UNIFORM
AND OTHER LEARNING-RELATED GOODS AND SERVICES
1.

INTRODUCTION AND BACKGROUND

1.1. School uniform serves an important social and educational
purpose. Competition in the supply of school learningrelated items is, therefore, important because it benefits
both parents (customer) and businesses involved in the
manufacturing and retailing of school uniform. Competition
allows new businesses to enter the market, it encourages
firms to offer lower prices and better-quality products. This
contributes to economic growth by creating, amongst other
things, jobs and increasing consumer choice.
1.2. Since 2010, the Competition Commission (Commission) has
received numerous complaints from parents who are forced
by schools to buy school uniform exclusively from selected
suppliers. This has been a widespread practice by many
schools who sign exclusive supply agreements with specific
pre-selected suppliers of school uniform. These agreements
are entered,into without any transparent competitive bidding
processes and remain in force for between 10 to 50 years.
The result of these long and exclusive agreements is that
they substantially prevent and lessen competition and
parents are forced to bear the brunt and pay higher prices.
1.3. The Commission’s investigation has resulted in the
conclusion of settlement agreements with some of the

In addition to the above, the MOUs will
also enable the Associations to play an
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CIRCULAR
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big school groups. The Commission is also negotiating a
settlement agreement with one of the biggest retailers of
school uniform in South Africa.
1.4. In the era of COVID-19, the Commission has been receiving
new complaints - this time related to requirements by
schools for learners to wear schoolbranded or brandspecific COVID-19-related items. This includes facemasks, hand sanitizers, technological gadgets fore-learning
purposes and other items. These additional requirements
coupled with the persistently high prices of school uniform
will have a harmful impact on parents who are already under
severe financial pressure due to the COVID-19 pandemic.
1.5. Further, because of the hygiene requirements and protocols
related to COVID- 19, most schools have required learners
not to repeat the wearing of uniform items on consecutive
days. Whilst this is a commendable and responsible
approach, it can place additional pressure on parents to
procure additional school uniform items for their children.
2.

PURPOSE OF CIRCULAR
The purpose of this circular is to:

2.1 Remind SGBs of the National Guidelines on School Uniform
and to encourage them to adhere to the Guidelines;
2.2 Encourage School Governing Body Associations and
Alliances to co-operate with the Commission and assist
in monitoring compliance of SGBs to the School Uniform
Guidelines;
2.3 Advise the SGBs to ensure that the cost of the school uniform
and other learning-related goods and services should not
constitute an unaffordable financial burden on parents;
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parents and restricts access of learners to schools in cases
where parents cannot afford school uniforms.

2.4 Encourage the SGBs to follow consultative processes in
decision-making for the procurement of school uniforms
and other learning-related goods and services;
2.5 Discourage SGBs from anti-competitive behaviour in the
procurement of school uniforms and other learning-related
goods and services; and
2.6 Advise SGBs to comply with all the necessary legislation
and policies when procuring school uniforms and other
learning-related goods and services.
3.

4.

SCOPE AND APPLICATION

5.5 Unless there are efficiencies that can be gained (e.g. costsavings or systems integration), schools should avoid
compelling students to purchase particular brands of
learning items.

This circular applies to all licenced public and private schools
in the Republic of South Africa.

5.6 Where feasible, procurement should be undertaken through
a competitive bidding process.

LEGISLATIVE FRAMEWORK

5.7 Schools must not compel parents to purchase new/
additional school uniform items for the purposes of clothesrotation during the COVID-19 pandemic. Schools should
consider alternative interventions, including permitting the
wearing of civilian clothing by learners, on some days.

4.1 The Constitution of the Republic of South Africa,1996, as
amended (Act No. 108 of 1996).
4.2 South African School, 1996, as amended (Act No. 84 of
1996),
4.3 Competition Act, 1998, as amended (Act No. 89 of 1998);
4.4 National Guideline on School Uniforms (GG 28538 of 23
February 2006).
5.

PROCUREMENT OF SCHOOL UNIFORM AND OTHER
LEARNINGRELATED GOODS AND SERVICES

5.1 Schools are encouraged to refrain from engaging in anticompetitive behaviour when developing or implementing
procurement of school uniforms and other learning-related
goods and services.
5.2 Schools are to ensure compliance with the Competition Act
89 of 1998 (the Competition Act), even during the COVID-19
pandemic, to promote an effective competitive environment
which balances the interests of service providers and
consumers to:
•
provide for markets in which consumers have access
to, and can freely select the quality and variety of goods
and services they desire; and
•
restrain particular trade practices which undermine a
competitive economy.
5.3 The Guideline on School Uniforms issued by the Department
of Education in 2006 discourages the use of a ‘single
supplier’ or ‘exclusive supplier’ in the provision of goods
and services. Using a single supplier requiring parents to
purchase school uniform, which may include branded masks
and other personal protective equipment can contribute to
the high costs of school uniforms. This high cost of school
uniforms constitutes an unaffordable financial burden to
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5.4 The Guidelines also call for school uniform items to be
as generic as possible. Schools should avoid compelling
parents to procure branded items that are not critical to their
school’s identity or for the optimal functioning or purpose of
the said items (e.g. safety and hygiene of children).

5.8 Decision-making processes regarding school uniforms and
any other learningrelated goods and services should ensure
that parents are provided with all the necessary and relevant
information to make an informed decision.
6.

CONCLUSION
School Management Teams and Governing Bodies are
required to ensure compliance with this circular and the
Guideline on School Uniforms in all matters relating to
school uniforms. School Management Teams and Governing
Bodies are also required to ensure that agreements for the
purchase of all other learning-related goods and services do
not infringe any of the provisions of the Competition Act.

Yours sincerely

MRHM MWELI
DIRECTOR-GENERAL
DATE: 06/11/2020

COMMISSIONER
COMPETITION COMMISSION
DATE:
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NGCUKAITOBI PAYS
TRIBUTE TO
CHARLOTTE MAXEKE
By Siyabulela Makunga

D

elivering a moving oration at
the Competition Commission’s
Human Rights Webinar, Advocate
Tembeka Ngcukaitobi has praised
Mama Charlotte Maxeke for her illustrious
role as a human rights activist. Ngcukaitobi
remotely delivered a keynote address to
about 100 Competition Practitioners during
a Human Rights Annual Commemorative
event, on Friday 26 March under the theme:
The Year of Charlotte Maxeke: Promoting
the right to life in the age of vaccination and
price gouging.
His delivery took off on a congratulatory
note applauding the Commission as a
beacon of hope that many institutions look
up to for guidance and counsel.
“Our institutions have overtime been
hollowed out by incompetence, corruption
and by sometimes lack of resources and
happily, we cannot say the same about the
Commission,” he said.
Ngcukaitobi said he took a special interest
in the chosen topic owing to a section
of his book, The Land is Ours, which
sets out the role of Charlotte Maxeke in
the advancement of black thought. He
reminisced a rich history of Mama Maxeke’s
Choral Activism which landed her in the
United States, a move that saw her enrolled
at a Wilberforce College in the US after an
experience of misfortune. According to
Ngcukaitobi, Charlotte Maxeke was one
of the six black choristers of the Natives
Choir who ended up being stranded in the
US after they ran out of money meant to
support their international campaign. The
Choir was inspired by an American Choir
called The Virginia Singers which comprise
African American singers, most of whom
were “teachers, lawyers and doctors.”
It was that moment of darkness that saw
Charlotte Maxeke completing her studies
at Wilberforce College in the US. On her
return from the US, Mama Maxeke became
a teacher for Maths and Science before

settling in Evaton, south of Johannesburg.
She would then become the important
political figure in South African history
for liberation after she formed the Bantu
Women’s League.
“She participated in the very first pass
campaigns. We know of the pass
campaigns of the 1950’s, but we don’t
know of the earlier pass campaigns, the
1912 and 1921 pass campaigns. The first
campaigns were actually ran by women,
not by men. The 1912 was a very successful
campaign as it led to the discontinuation
of carrying of passes in the Free State,”
Ngcukaitobi recalled.
Charlotte Maxeke fought against the
widespread sexism. “In many respects, she
is one of the pioneers behind the concept
of rights in South Africa,” he added.
Ngcukaitobi then tackled the emergence
of the concept of human rights when the
ruling party adopted the first edition of
the Bill of Rights in 1923.The document
would then be refined in 1943 with the
participation of Charlotte Maxeke owing
to Dr. Alfred Xuma’s political reforms which
recognized the participation of women.
Her collaboration with Dr Xuma culminated
in the adoption of a document called the
African Claims, a list of demands for human
rights.
“That document preceded the famous
Universal Declaration of Human Rights…..
most people today start their historical
analysis of rights from the Universal
Declaration of Human Rights. They refer
to the 1948 document, they don’t refer to
the 1943 African Claims, which contained
most of the rights that were subsequently
inscribed in the Universal Declaration of
Human Rights,” argued Ngcukaitobi
Addressing the first and second generation
of rights, Ngcukaitobi said: “Freedom
of speech, right to vote, the right to life
were the first-generation rights. They are
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Advocate Tembeka Ngcukaitobi
called first generation because they are
the first set of rights that people that lived
under Colonial occupation or the Nazi rule
struggled for, the struggle to criticize and to
think differently from the norms of the state.
As the rights discourse matured, people
began to think that there is no way in which
you can enjoy the rights to life if you had
no food. No way you can enjoy the right to
think if you are hungry. And those (second
generation) rights became known in South
Africa as the socio-economic rights.”
A Human Rights Law expert himself,
the modest Ngcukaitobi is the Advocate
of the High Court. He is the Adjunct
Professor of public law at the University
of Cape Town. He is the Author of books
and journal articles on the history of black
intellectual thought, political foundations of
constitutionalism, land dispossession and
land reform.
Among his colourful stripes, Advocate
Ngcukaitobi studied European Union
Competition Law and his dissertation
focused on ‘’margin of appreciation that
the Court of first instance usually gives to
the Commission in relation to the review of
the decisions taken by the Commission.
The doctrine makes provision for the
Commission to commit and error.”
His love for public and constitutional law
was also influenced by the time he spent
at the Constitutional Court as Clerk of the
Court, under the tutelage of Chief Justice
Arthur Chaskalson.
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QUARTER 3 MERGER STATISTICS

M&A
QUARTERLY
PERFORMANCE REPORT: QUATER 3
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Figure 1: Mergers notified and finalised in Q1, Q2 of 2020/2021 and the 2019/20 financial year
Source: M&A’s data
The number of mergers by decision shows that out of the
finalised 76 merger cases in Q3, of these transactions 65 (86%)
were approved without conditions, 10 (14%) were approved with
conditions and 1 case was prohibited.

*Contributors: Grashum Mutizwa,
Ratshidaho Maphwanya, Thabelo
Masithulela, Mogau Aphane, Boitumelo
Makgabo Phillipine Mpane and
Amanda Mfuphi

OVERVIEW OF Q3
The Commission received 95 merger
notifications during Q3 and finalized 76
mergers in the same period. Year on
Year (quarterly) analysis shows that there
has been an increase of approximately
19% in number of cases notified in Q3
of 2019/2020 (80 cases) versus Q3 of
2020/2021 (95 cases) financial year. The
expectation is that there will be a decline
in the number of merger cases filed with
the Commission in Q4 of 2020/21 financial
year in line with the previous years’
observations.
The number of mergers by decision shows
that out of the finalised 76 merger cases in
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Q3, of these transactions 65 (86%) were
approved without conditions, 10 (14%)
were approved with conditions and 1 case
was prohibited.
The key cases that the Division handled
during this period are discussed separately
in the subsequent section.
The Division has met the turn-around
times for all cases finalized in Q3. At the
commencement of Q3, the Monitoring Unit
(MNU) was monitoring 229 conditions. At
the end of Q3, 10 new conditions were
added to the conditions monitoring list
and MNU is therefore currently monitoring
239 conditions.
Given the current economic climate, it
is expected that there will be a decline
in the number of mergers notified to the
Commission in Q4 of the 2020/2021
financial year.

Q3 STATISTICS
The Commission received 95 merger
notifications during Q3 and finalized 76
mergers in the same period. Year on
Year (quarterly) analysis shows that there
has been an increase of approximately
19% in number of cases notified in Q3
of 2019/2020 (80 cases) versus Q3 of
2020/2021 financial year (95 cases). The
expectation is that there will be a decline
in the number of merger cases filed with
the Commission in Q4 of 2020/21 financial
year in line with the previous years’
observations.
Figure 1 below shows a summary
of cases notified, finalized, decided
and abandoned/ withdrawn between
2019/2020 and Q1, Q2, Q3 of 2020/2021
financial years.

From Figure 2 below, majority of cases that were notified in Q3
were intermediate mergers (63), large mergers (31) and 1 small
merger. It is important to note that the Commission generally
receives a higher number of intermediate mergers compared to
the large mergers (across various periods).

Q3 CASES BY MERGER CATEGORY
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Figure 2: Q3 cases by merger category
Source: M&A’s construction
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Table 1 below highlights the turnaround times for the different cases finalised in Q3 which shows that the Division has met turnaround
times for all cases.

Administration and support
service activities 2%

Professional, scientific &
technical activities 2%

Table 1: Summary of average turnaround times, Q3

Turnaround times

Target

Phase 1

18

20

Target met

Phase 2

39

45

Target met

Phase 3 Intermediate

57

60

Target met

Phase 3 Small

57

60

Target met

Phase 3 Large

93

120

Target met

Accommodation and food service
activities 4%

Health 2%

Outcome

Manufacturing 19%
Agriculture 6%

Mining 6%
Source: M&A’s construction

Finance 7%

C. SECTOR ANALYSIS
Most of the cases that the Commission
assessed in Q3 were in the property
sector (23%) and wholesale trade sector
(23%). Other sectors that have shown
high proportions of notifications were
manufacturing (19%), finance (7%),
agriculture (6%) and mining (6%). The
other sectors of the economy such as
accommodation and food service activities,
health, transport and storage, information
and communication technology etc had
fewer than 5% of cases notified in this
period. Figure 3 below depicts the sectors
in which mergers took place in Q3.
It is important to also note that generally
the Commission process a lot of mergers
in the property sector, a majority of
which are large mergers. This was also
consistent in Q3. However, for the year, the
Commission processed equal proportions
of mergers in both the property sector as
well as manufacturing sector.

D. KEY CASES IN Q3
ALSTOM AND BOMBARDIER
The Commission has recommended to
the Competition Tribunal (Tribunal) that
the proposed acquisition of Bombardier
Transportation (Investment) UK Limited
(Bombardier Transportation) by Alstom
Société Anonyme (Alstom S.A), be
approved subject to conditions.
Alstom S.A is a global player in the rail
transport industry. In South Africa, Alstom
SA is mainly active in the rolling stock
market. Alstom’s participation in South
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Africa’s rolling stock market is through two
companies called Alstom Gibela (Gibela)
and Alstom Ubunye (Ubunye). In 2012,
Gibela won the PRASA tender to renew its
mainline rolling stock fleet.
The Commission found that Alstom ceased
participating in the South African signalling
systems sector in 2004 when it sold off its
signalling business to a local firm. Alstom
has not bid for any signalling tenders
in South Africa in the last ten years. The
Commission notes that although Alstom
stopped participating in signalling systems
tenders, it has been able to supply some
of its products in South Africa through a
local firm.
Bombardier Transportation is the rail
transport division of Bombardier Inc.
Bombardier
Transportation’s
rolling
stock activities are carried out by BT
South Africa and Bombela Maintenance.
Bombardier Transportation’s participation
in SA comprises of the following activities:
manufacture of electrical locomotives,
spare parts supply, and repair maintenance
services. Bombardier Transportation’s
activities in the signalling market in SA are
limited to the maintenance of signalling
systems, supply of spare parts and resignalling projects.
Competitive Assessment
The Commission identified and assessed
the proposed transaction in the following
markets: i) the rolling stock market (this
includes the manufacture and supply
of EMUs and electric locomotives;
maintenance and refurbishment services
for EMUs and manufacture and supply of

inputs for electric locomotives); and ii) the
signalling systems market (which includes
the maintenance and supply of spare
parts for signalling systems for mainlines,
which consist of both EMU and electric
locomotives).
However, the Commission was concerned
about the impact of the merger on future
competition and the rail sector in South
Africa. The main concerns were that the
merger will: (i) have a negative impact on
future competition and the ability of other
players, to interface with/ integrate their
signalling systems, in particular ETCS
OBUs, on the installed base of AlstomBombardier commuter trains.; and (ii) the
merger will result in the non-availability of
some parts and support in the signalling
systems market. The concerns regarding
the non-availability of some parts and
support in the signalling systems market
were dealt with under the public interest
assessment.
In relation to the first concern, the
Commission found that in South Africa
the ETCS standard is not yet in operation.
Whilst customers are open to select ETCS,
in their discretion, none of South Africa’s
trackside signalling systems are equipped
to comply with ETCS ATP today. There
have never been any ETCS OBU retrofit
projects in South Africa. In addition, the
Commission found that the merged entity’s
installed base of rolling stock with legacy
OBUs in South Africa amounts to a small
percentage (<10%) of total rolling stock in
the country. As such, there will be no need
to replace the OBU or otherwise adapt the
Gibela EMUs to interoperate with an ETCS
trackside signalling system. Therefore,
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Transportation
and storage 2%

Wholesale 23%

Property 23%

Information and
Communication Technology 4%
Figure 3: Mergers finalised by sector, Q3
Source: M&A’s construction
there is no possibility for an OBU retrofit
project in future in relation to the Gibela
trains. As such the merged entity has no
ability and incentive to foreclose rivals in
as Bombardier Transportation’s installed
base is small and insufficient in South
Africa. For this reason, there is no concern
and thus no basis for a remedy similar to
the one in the EU.
The Commission received a concern from
Transnet, one of the major customers in
the rail industry in South Arica. Transnet’s
main concern was that the availability of
the merging parties’ products may impact
the systems already installed on its trains.
These products include Alstom’s AGATE
control system, Alstom’s iVPI interlocking
system and parts and systems for

Bombardier 23E locomotives. Transnet
requested that the merging parties to
make a commitment that the supply and
support for above-mentioned products
would not be adversely impacted by the
proposed transaction. The Commission
was of the view that if the merging parties
were to discontinue the supply of these
parts, this will have a significant impact
on the rail sector, an important industrial
sector in South Africa. The Commission
requested the merging parties to propose
remedies to alleviate the concerns raised.
In response to the Commission’s concerns,
the merging parties committed to make
the above-mentioned products available
in South Africa on substantially the same
terms and conditions for a period of twelve
years from the implementation date. In
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addition, the merging parties committed
that they will continue their existing
enterprise and supplier development
programmes in South Africa and will not
reduce or discontinue these initiatives as a
result of the transaction, post-merger.
The Commission prohibits the
proposed transaction whereby
Averda intends to acquire A-Thermal,
A-Thermal Resources and Cecor
On 28 October 2020, the Commission
prohibited the proposed transaction
whereby Averda South Africa (Pty) Ltd
(Averda) intends to acquire A-Thermal
Retort
Technologies
(Pty)
Limited
(A-Thermal), A-Thermal Resources (Pty)
Ltd (A-Thermal Resources) and Cecor
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Allied Technologies (Pty) Ltd (Cecor)
(collectively, the “Target Firms”)
Averda is an end-to-end provider of waste
management services globally and in South
Africa. Averda’s activities in South Africa
include the collection, transportation,
treatment, and disposal of general waste
(domestic and industrial) and hazardous
waste (which includes general hazardous
and hazardous healthcare risk waste
(HCRW)). HCRW includes anatomical
waste, pharmaceutical waste, sharps
waste and infectious waste. Of relevance
to this proposed transaction assessment
was Averda’s HCRW treatment activities
using burn technology (i.e., incineration)
and non-burn technology (e.g. electro
thermal deactivation and autoclaves) to
treat / neutralise waste. Averda’s waste
treatment facilities are located in Gauteng,
North West, and Western Cape.
Through A-Thermal, the Target Firms
operate an incinerator which can treat all
forms of HCRW. A-Thermal also operates
a thermal desorption facility which is
a form of burn technology that treats
waste via pyrolysis technology. Unlike an
incinerator, the waste is not combusted.
The thermal desorption plant is licensed by
the Department of Environment, Forestry
and Fisheries (DEFF) to treat hazardous
pharmaceutical and chemical waste.
Through Cecor, the Target Firms operate
an autoclave which is a technology that
treats healthcare risk waste such as
medical sharps waste via disinfection. The
Target Firms’ waste treatment facilities are
located in Gauteng.
The merging parties both treat general
hazardous waste and HCRW. The more
significant overlap between the activities
of the merging parties is with respect to
the treatment of HCRW. The Commission
therefore assessed the impact of the
proposed transaction on the treatment of
HCRW both nationally and regionally as
follows:
a.

The market for the treatment of
HCRW using burn and non-burn
technologies.

b.

The market for the treatment of
HCRW using burn-technologies.

c.

The market for the treatment of
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HCRW using non-burn technologies.
d.

The market for the treatment of
pharmaceutical waste using burn
technologies.

e.

The market for the treatment of
anatomical/pathological waste using
burn incineration technologies.

f.

The market for the treatment of
infectious and sharps waste using
non-burn and burn incineration
technologies.

The Commission found that the proposed
transaction will result in the merged
entity having high market shares in most
of the relevant markets assessed. The
investigation showed that Averda has a
history of expanding through acquisitions
and has engaged in several acquisitions
over the past 5 years, some of which were
small mergers. The Commission found
that Averda’s acquisition of the Target
Firms’ additional burn technology capacity
enables the merged entity to withhold
supply of capacity to competitors, or
price it at a level that makes rivals less
competitive.
The Commission also found that merged
entity’s acquisition of a portfolio of
technologies used in HCRW treatment
places it in a unique position to contest
for contracts/tenders. This may hinder
the effective operations of competitors,
particularly SMMEs and HDI-controlled
competitors, that traditionally rely on
outsourced capacity to effectively
compete in HCRW treatment markets.
In addition, barriers to entry are high
and there is currently constrained
burn capacity available due to various
reasons. Thus, the Commission found
that the proposed transaction is likely to
substantially prevent or lessen competition
in the relevant markets post-merger.
The Commission found that the proposed
transaction has a negative effect on the
ability of SMME and/or HDI competitors
to effectively enter into, participate in or
expand within the waste management (and
treatment) sector. Waste management
in particular has more scope for the
entry and expansion of SMMEs and HDI
competitors, but this requires that they
be able to access treatment capacity

on competitive terms. The Commission
is therefore of the view that the merger
raises significant public interest concerns.
The Commission and the merging parties
were not able to agree on remedies to
address the competition and public
interest concerns identified. Accordingly,
the Commission prohibited the merger.

Table 2: List of cases approved with conditions by the Commission in Q3
Case
Number
2020Aug0006

Primary
Acquiring
Firm
Carlmac
Steel (Pty)
Ltd

Primary
Target Firm
The Alrode
Business
of Aveng
Duraset

Market

Manufacturing

Restructure
• Will restructure the merged entity to increase participation
by HDIs.
2020May0016

Alstom
Societe
Anonyme

Bombardier
Transportation
(Investments)
UK Limited

Manufacturing

(a) Monitoring Pending Conditions

During Q3, the Commission approved 10
cases with conditions of which 2 cases
were recommendations to the Tribunal
for approvals with conditions. The
Competition Tribunal ultimately agreed
with the Commission’s recommendation.
These cases are depicted in Table 2 below.
Most of the conditions imposed were public
interest (employment) conditions where
the Commission imposed moratoriums on
retrenchments ranging between 2 and 3
years. Other conditions relate to ownership
wherein merging parties were required
to increase ownership by the historically
disadvantaged individuals (HDIs) in line
with section 12A(3)(e) of the Competition
Act. There are other pioneering conditions
such as those imposed in the Google
LLC/Fitbit Inc merger that deal mainly with
access issues in platform markets.

Competition Commission South Africa

Supply
• Continued supply and repair of AGATE system for a period
of 12 years post-implementation.
• Continued supply and repair of iVPI system for a period of
12 years post-implementation.
• Continued supply and repair of Ebilock  for 12 years
following implementation.
Enterprise and Supplier Development Programmes
• The merging parties shall continue with their existing
enterprise and supplier development programmes in South
Africa and shall not reduce or discontinue these initiatives
as a result of the transaction.

The MNU Team (team) is currently
monitoring 239 conditions. At the end
of Q3, no conditions were closed, and
10 new conditions were added to the
conditions monitoring list.
(b) Merger conditions imposed on
cases in Q3

Employment
Moratorium on retrenchments for a period of 3 years from
approval date of the merger.

•

Skills transfer
• Merged entity agreed to implement skills transfer initiative
for HDI students and employees.

E. COMPLIANCE AND IMPACT
OF REMEDIES IMPOSED IN Q3

The Mergers Notification Unit (MNU) did
not close any condition during Q3 of the
2020/21 FY. MNU is currently monitoring
239 conditions, 10 of which were added
in the Q3.

Condition

2020Oct0001

K2020704995 South
Africa (Pty)
Ltd

Comair
Limited (In
business
rescue)

Transportation

Ownership
• The merged entity shall within  of the Flying start date
allocate up to  of the shares in SA Bidco for an appropriate
B-BBEE ownership structure. The merged entity shall secure
the participation of an ESOP (with broad representation of
Black participants) with a minimum shareholding of 5%.
Employment
• The merging parties shall not retrench any employees as a
result of the merger, except the affected employees (200),
for a period of 3 years from the approval date.

2020Aug0077

Macsteel
Services
Centres SA
(Pty) Ltd

Certain
Assets of
Robor (Pty)
Ltd

Manufacturing

Employment
• The parties shall not retrench any employee for a period of
2 years following implementation.

2020Nov0027

Advent
International
Corporation

Nielsen
Global
Connect

Services

Employment
• The parties shall not retrench any employee for a period of
2 years following implementation.

2020Sep0016

Arrie Nel
Pharmacy
(Pty) Ltd

Pharmed
Pharmaceuticals (Pty) Ltd

Pharmaceuticals

Employment
• The merged entity shall not retrench any employees as a
result of the merger during the moratorium period.
• Reemployment opportunities for certain categories of
employees.
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Case
Number
2020Nov0034

Primary
Acquiring
Firm
Fleming
Capital
Securities
Incorporated

Primary
Target Firm
G4S Plc

Market

Private security

Condition

Employment
The merged entity shall not retrench any employee of the
Target Firm in South Africa as a result of the merger during
the moratorium period (3 years).

•

Ownership
• Save as a result of circumstances that pre-dated the
merger and are unrelated to the merger, the merged entity
shall maintain the B-BBEE ownership levels of the entities
of the target firm in South Africa as at implementation.
2020Nov0008

2020Oct0040

2020Sep0045

Siemens
Healthineers
AG

Varian
Medical
Systems Inc

Manufacturing

London
Stock
Exchange
Group Plc

The Refintiv
business

Financial
services

Google LLC

Fitbit Inc
(USA)

ICT

Employment
• Moratorium on retrenchments for a period of 2 years.

Supply
• For a period of 5 years following implementation date, the
merged entity commits to make WM/R FX benchmarks
available to WM/R Customers.
• The acquiring firm as well as the target firm for a period
between the approval and implementation date for a
period of 5 years after implementation dates commit not
to reclassify or redefine WM/R FX benchmarks in a manner
that would undermine the efficacy of the condition and
to deal with WM/R Customers in relation to any future
contracts regarding access to WM/R FX benchmarks for
index licensing purposes in good faith.
Android API Condition
• Google commits to making access to the Android
Operating System available, without charge for access
and on a non-discriminatory basis, under the same
license terms and conditions that apply pre-merger, to all
competing manufacturers of wrist-worn wearable devices.
Google will not differentiate or degrade the availability or
functionality of access to its operating system depending
on whether it is accessed by a Fitbit or a competing
manufacturer.
Ads Condition
• Google commits not to use any measured body data or
health and fitness activity location data in or for Google
Ads. Google also commits to maintaining data separation.
Web API Access Condition
• Google commits to maintaining access, subject to user
content consistent with applicable laws and without charge
for access, to supported measured body data for API
users.
These conditions apply for 10 years and will be monitored by
an independent trustee.

Apart from the employment conditions visible across most
of the Table 2 above, the Commission also imposed supply
conditions in the London Stock Exchange/Refinitiv, and Alstom/
Bombardier transactions to ensure that customers continue to
enjoy pre-merger supply arrangement. Further, the Commission
also imposed conditions to address ownership structures in the
K2020704995/Comair and Flemming/G4S matters. As indicated
above, the Commission also imposed pioneering conditions in
the Google LLC/Fitbit Inc matter in order to address concerns
about access in the platform markets.

F. JOBS REPORT FOR Q3

Table 3 below provides an overview of the impact of mergers on
jobs in Q3. Table 3 considers the number of jobs lost, the number
of jobs saved and the number of jobs likely to be created through
mergers and acquisitions that were finalised in Q3.
It should be noted that out of 10 cases where conditions were
imposed in Q3, 7 of these cases had moratorium on retrenchments
for a period ranging between 2 and 3 years. In other words, the
Commission’s intervention resulted in job preservations in most
of the cases where conditions were imposed in Q3. Table 3 below
may not necessarily depict these moratoriums on retrenchments
as it only focuses on the quantitative aspects of the employment
conditions imposed. i.e., number of jobs saved, lost, and created.

Table 3: Summary of the impact on jobs in Q3

Jobs lost

Jobs saved

Intended job
creation

No. of cases

Net effect

October

224

3 055

0

5

+2 831

November

123

180

18

2

+75

December

0

0

0

0

0

347

3 235

18

7

+2 906

Month

Total

Source: Commission’s calculations
In Q3, there was a net effect of +2 906 on jobs. Evident from
above is the fact that as a result of the Commission’s intervention,
3 235 jobs were saved, and 18 job opportunities were created.
Although 347 jobs were lost, this occurred in the circumstances
were the target firms were facing dire financial constraints and, in
any event, there would have been job losses.
The seven cases that had effect on employment were approved in
October and November 2020. The Arrie Nel/Pharmed transaction
had a positive effect on employment in that approximately 180
jobs were saved out of a potential retrenchment of about 303
employees. On the other hand, the Macsteel/Robor transaction
contributed positively towards employment outcomes as
approximately 18 job opportunities were created following the
Commission’s intervention. However, in the short to medium run,
the Commission also imposed a condition that requires Macsteel/

Robor to fill all vacancies that arise beyond the 18 that will be
filled. The Commission finds that this may have a positive effect
on employment outcomes in a short to medium run following
implementation of the transaction.
It should be noted that in approximately 3 cases depicted table
4 below, the Commission did not impose conditions on the
mergers, however, there were positive employment outcomes
following approval. These cases are Access Bank/Grobank,
Afrimat/Unicorn Capital and Silver Blade Abattoir/Processing
operations of Enterprise Foods.
The seven cases that had an impact on employment as depicted
in Table 3 above are provided in Table 4 below for the sake of
convenience:

Table 4: Mergers with Impact on Jobs
Case No.

Acquiring Firm

Target Firm

Jobs
lost

Jobs
saved

Intended job
creation

0

18

0

2020Aug0077

Macsteel Service Centres SA (Pty)
Ltd

Certain Assets of Robor (Pty) Ltd

2020Sep0016

Arrie Nel Pharmacy (Pty) Ltd

Pharmed Pharmaceuticals

123

0

180

2020Aug0091

Access Bank Plc

Grobank Limited

0

0

226

2020Jul0052

Afrimat Limited

Unicorn Capital Partners Limited

4

0

43

2020Aug0075

Silver Blade Abattoir (Pty) Ltd

Processing operations conducted
by Enterprise Foods Division of
Tiger Brands Limited

0

0

1 025

2020Aug0006

Carlmac Steel (Pty) Ltd

The Alrode Business of Aveng
Duraset

0

0

80

2020Oct0001

K2020704995 South Africa (Pty) Ltd

Comair Limited (In business rescue)

220

0

1 681

Source: M&A database

Source: M&A database
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Table 5 above indicates that the Commission imposed employment conditions on 7 cases. These cases were mainly in the manufacturing, private security, services, transportation, and pharmaceutical sectors.

Table 5 below provides details on the cases approved with employment conditions in Quarter 3.
Table 5: List of cases approved with employment conditions by the Commission in Q3
Case Number
2020Aug0006

Primary
Acquiring Firm
Carlmac Steel
(Pty) Ltd

Primary
Target Firm
The Alrode
Business of
Aveng Duraset

Sector
Manufacturing

Condition
Employment
• Moratorium on retrenchments for a period of 3 years
from approval date of the merger.
Skills transfer
• Merged entity agreed to implement skills transfer
initiative for HDI students and employees.
Restructure
• Will restructure the merged entity to increase
participation by HDIs.

2020Oct0001

K2020704995
South Africa (Pty)
Ltd

Comair Limited Transportation
(In business
rescue)

Ownership
• The merged entity shall within  of the Flying start
date allocate up to  of the shares in SA Bidco for an
appropriate B-BBEE ownership structure. The merged
entity shall secure the participation of an ESOP (with
broad representation of Black participants) with a
minimum shareholding of 5%.
Employment
• The merging parties shall not retrench any employees
as a result of the merger, except the affected employees
(200), for a period of 3 years from the approval date.

2020Aug0077

Macsteel
Services Centres
SA (Pty) Ltd

Certain Assets
of Robor (Pty)
Ltd

Manufacturing

2020Nov0027

Advent
International
Corporation

Nelson Global
Connect

Services

2020Sep0016

Arrie Nel Pharmacy (Pty) Ltd

Pharmed Phar- Pharmaceuticals
maceuticals
(Pty) Ltd

2020Nov0034

Fleming Capital
Securities Incorporated

G4S Plc

Employment
• The merging parties shall fill the available vacancies (18)
with the employees that MSCSA has retrenched.
• The merging parties shall fill all vacancies that arise
beyond the available vacancies for a period of 3 years
post-implementation.
Employment
• The parties shall not retrench any employee for a period
of 2 years following implementation.

The table below provides an overview of the impact on jobs for the 2020/21 financial year to date. Table 6 considers the number of
jobs lost, the number of jobs saved and the number of jobs likely to be created through mergers and acquisitions that were finalised
from Q1 to Q3 of the 2020/21 financial year. In overall, there has been a net positive effect of 8 559 jobs year to date as a result of the
Commission’s intervention.
Table 6: Summary of the impact on jobs from Q1 to Q3 of 2020/21 FY
Jobs lost

Jobs saved

Intended job
creation

No. of cases

Net effect

April

0

0

0

0

0

May

10

1500

0

2

+1490

June

934

0

0

1

-934

July

0

0

0

0

0

August

0

0

0

0

0

5 439

10 286

250

4

+ 5 097

October

224

3 055

0

5

+2 831

November

123

180

18

2

+75

December

0

0

0

0

0

6 730

15 021

268

14

+8 559

Month

September

Total

Source: Commission’s calculations

G. FUTURE OUTLOOK
Given the current economic climate as well as the anticipated impact of COVID 19 on the economy, it is anticipated that there might be
a decline in the number of cases notified in Q4 of the 2020/21 financial year while firms are evaluating the impact at firm level.

Employment
• The merged entity shall not retrench any employees as
a result of the merger during the moratorium period.
• Reemployment opportunities for certain categories of
employees.

Private security Employment
• The merged entity shall not retrench any employee of
the Target Firm in South Africa as a result of the merger
during the moratorium period (3 years).
Ownership
• Save as a result of circumstances that pre-dated the
merger and are unrelated to the merger, the merged
entity shall maintain the B-BBEE ownership levels
of the entities of the target firm in South Africa as at
implementation.

2020Nov0008

Siemens Healthineers AG

Varian Medical
Systems Inc

Manufacturing

Employment
• Moratorium on retrenchments for a period of 2 years.

Source: M&A database
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metros was permitted, but leisure travel
only permitted from 18 August. Heavily
restricted international travel was permitted
from 1 October, with those restrictions
ending on 18 November.

IMPACT OF
COVID 19
ON AIRLINE
INDUSTRY IN
SOUTH AFRICA
By Hariprasad Govinda
& Sthabiso Mkwanazi

A

viation is a key part of the
economic lifeblood of South
Africa, transporting people and
goods across and outside the
country, and stimulating economic activity,
job creation, tourism and trade.
Prior to the pandemic, within the broader
market for scheduled air passenger
services, there were eight passenger
operators in the South African airline
industry. Of the eight airline operators,
half were affiliated with SAA, either via
a bilateral agreement (SA Express1 and
SA Airlink2) or because it is wholly owned
by it (FlyMango3).4 Of the remaining four
operators, British Airways5 and Kulula6
formed part of Comair in South Africa.7 The
only independent airlines in the industry
were FlySafair8 and Cemair.9
Prior to pandemic, the airline operators
differed in terms of the routes they operate
1
2
3
4
5
6
7
8
9

on, the size of their aircraft, the services
they offer, and the customers they serve.

•

•

SA Express, SA Airlink, and Cemair
were types of FSCs called Regional
Service Carriers (“RSCs”) which
predominantly operated on thin feeder
routes at a high frequency. Their fleets
consisted of smaller aircraft (≤90 seats)
with load factors of around 60%. They
predominantly targeted business and
time-sensitive customers.
Mango, FlySafair, and Kulula are LCCs
which predominantly serviced dense
trunk routes. They use large aircraft
(100-220 seats) and usually achieve
higher load factors of around 75-80%.
They offer a no-frills service (e.g., it
includes charges for food) and do not
sell business class tickets. They also
predominantly target leisure pricesensitive time-insensitive customers.

•

SAA and BA are FSCs which primarily
operated on dense trunk routes. Unlike
LCCs, they provide full on-board
services to their customers. They
also sell business class tickets and
predominantly target business timesensitive customers. Load factors on
FSCs are 90-100% in Business and
First Class and 60-65% in Economy.

In response to increasing cases of
Covid-19 cases in South Africa, The South
African Government announced one of
the world’s strictest lockdowns on the 27
of March 2020. Whilst many businesses
were impacted by lockdown, none more so
than airlines. Strict lockdown regulations
imposed a shutdown of all airports in
the country, effectively ceasing all local,
regional, and international flights except
repatriation flights. On 1 June, domestic
business travel between the three largest

SAX catered for both business and leisure travellers by offering flights to most destinations within South Africa and services between Botswana, Namibia, Democratic
Republic of Congo, Zambia and Zimbabwe.
The airline operated within South African territory as well as to 35 international destinations in 9 Southern African countries including Zimbabwe, Zambia, Swaziland,
Mozambique, Botswana, Madagascar, Lesotho and other regional destinations
Mango have grown from the original 4 Boeing 737-800’s to a fleet of 10 aircraft – 9 Boeing 737 -800’s and 1 Boeing 737- 300 – serving 8 South African destinations
and Zanzibar which is a reginal destination.
The Group historically flew to 8 domestic destinations. Out of 8 domestic destinations, SAA 5, Mango 7, with some markets served by both airlines. Beyond South
African boarders, the Group flew to 25 regional destinations, SAA 24, Mango 1, and 8 international destinations served by SAA only.
British Airways (“BA”) brand served the higher end of the market and competes head-on with SAA on domestic, regional and international markets. BA route Network
includes London, Spain, Doha, Livingstone, Victoria Falls, Harare, Hong Kong, Mauritius, Windhoek, Durban, Port Elizabeth, Cape Town. British Airways main focus
and growth came from the corporate and public sectors, as well as in the inbound tourist markets.
Kulula Route network included: (Code shared routes: France, Amsterdam, Kenya, Abu Dhabi), Lenasia, O R Tambo, Durban, East London, George, and Cape Town.
Comair Limited (the “Group”) is a South African Airline Group that operates Kulula and British Airways Brands in South Africa, sub-Saharan Africa and the Indian
Ocean Islands. The Group operates under its low-fare airline brand, kulula.com, as well as under the British Airways livery, as part of a licence agreement with British
Airways PLC.
FlySafair was established in 2013 with only 2 aircrafts operating between Johannesburg and Cape Town. The airlines have since expanded its fleet to 14 passenger
planes operating in approximately 7 major airports in South Africa.
Cemair used to flying to small regional airports which include Sishen, Bloemfontein, Plattenburg, Margate, Richards Bay and Hoedspruit among others. CemAir flew
to a total of 9 destinations with a fleet of 6 aircrafts.
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Covid-19 came at the time when state
owned SAA are SAX were going through
financial difficulties. State-owned regional
airline SAX was already in provisional
liquidation. Covid was the death kneel and
its provisional liquidator has indicated that
it does not foresee it resuming flights in its
current situation. State owned airline SAA
was also in business rescue. It has not
resumed flights since the lockdown, but
a business rescue remains on the cards.
On 28 October 2020, the South African
government announced the release of
10.5 billion rand ($638 million) needed to
fund a rescue plan for the struggling stateowned airline. However, when it is likely to
find an equity partner and resume flights is
anyone’s guess.
JSE-listed Comair, which operates Kulula.
com and British Airways locally, chose to
go into business rescue on 05 May 2020. It
has subsequently been purchased and it is
expected to resume flights by 1 December
2020.
Beside the three mentioned airlines
which had operational difficulties, their
competitors such as Flysafair and Mango
were ready to resume operations when the
South African government announced that
they are allowed to take off to the skies.
Low-cost airline FlySafair announced that it
would offer between 20 and 26 flights per
day from mid-June. FlySafair seemingly
used its advantage of owning a large fleet
of aircrafts and secured as many routes
as possible. FlySafair could be in an
advantageous position to win customer
trust and a position of greater market share
where they were previously small before
Covid-19. This could possibly change the
market dynamics all together, even when
SAA and Comair restart flying.
The feeder airlines Airlink and CemAir
have also taken to the skies and looked
to opportunities during the crisis. Privately
owned regional airline Airlink launched
a limited scheduled domestic air service
from 8 June 2020, with flights on the JNBCPT and JNB-DUR trunk routes. CemAir

was the first airline to fly out of OR Tambo,
with a flight to Cape Town on 5 June 2020.
Traditionally, Airlink and CemAir would not
fly trunk routes because of the size of the
Aircraft the number of other entrenched
airlines which operated larger aircraft. It was
operationally impossible for small aircraft
operators to compete with companies
that operate larger aircrafts in trunk routes.
In addition, CemAir launched a series of
reginal flights to various destinations once
international travel opened up. These
destination include, Lumbumbashi (DRC),
Dar Es Salaam (Tanzania), Lagos (Nigeria)
and Luanda (Angola). The resumption of
Airlines operation during the pandemic in
South Africa clearly saw the small players
taking advantage of its competitors who
remained grounded.
With the grounding of SAA, Airlink has also
sought to reshape some of the alliances
in the market. On 14 and 20 October
2020, Airlink signed interline agreements
with Qatar airways and UAE flag carrier
Emirates. These agreements will provide
travellers
a
seamless
connectivity
via Johannesburg and Cape Town to
connect onwards to 20 destinations,
such as Bloemfontein, George, Upington,
Nelspruit, Hoedspruit, and Port Elizabeth
in South Africa. This partnership will also
open up 25 more across the Southern
African region as a whole, such as
Gaborone, Kasane, Vilanculos, Maun,
Victoria Falls, Maputo, Windhoek, Harare,
Lusaka, Ndola, Bulawayo, and Livingstone,
through Airlink’s international network. The
Announcement of these new agreements
followed a decision by Airlink to terminate
its franchise agreement with SAA after the
national airline went into business rescue.
In this regard, this may possibly be viewed
as a switch for Airlink from its former
partner SAA to Qatar Airways and Emirates
airways.
In Addition, Emirates airlines further
announced an interline agreement with
FlySafair to strengthen travel options
in South Africa. According to Emirates,
this agreement will open connections
for customers to selected routes on
FlySafair’s network in South Africa. These
routes include the three gateways –
Johannesburg, Cape Town, and Durban
to domestic points such as Port Elizabeth,
East London, and George.
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The grounding of some airlines and cheap
lease options on aircraft has resulted in
some new entry, seeking to build some
market share before other airlines return. In
November 2020, the South African airlines
industry seen an entry of new low-cost
airline, LIFT. The airline will operate three
Airbus A320 aircraft and is a collaboration
between Kulula founder Gidon Novick‚
and ex Uber executive Jonathan Ayache.
Bookings opened for flights to Cape Town
(CPT) and George (GRJ), on 09 November
2020 and it is scheduled to take off to the
skies on 10 December 2020. The airline
plans to operate 1X-daily between JNB and
GRJ, and with a dynamic flight schedule of
up to 6X-daily between JNB and CPT. In
addition, LIFT, will offer fully flexible ticket
where in customers will be able to change
their flight as many times as they want to
without fees. The airline, however, does not
plan to undercut competitors or start a race
to the bottom, it is premised on adding
value, not cutting prices.
A new entity called “Fly SAX”, founded in
August 2020 by a group of SA Express
workers recently emerged as successful in
the SA Express sale process. In its bid, Fly
SAX teamed up with Uprise.Africa, which
calls itself a “crowdfunding, private-equity
platform”. Fly SAX however wants to only
purchase SA Express’s flight routes, landing
rights, and aviation-related licenses. Fly
SAX’s buyout offer excludes SA Express
assets including its aircraft fleet, engine
parts, and spares for the aircraft.
The airline industry in SA looks vastly
different today than it looked like at the
beginning of the year 2020. Therefore,
backward
looking
assessments
of
competition may no longer be as informative
about future competitive dynamics (e.g.,
past concentration levels). With LIFT
entering, FlySafair expanding, Airlink &
CemAir flying denser routes, the South
African air transport sector has witnessed
significant changes in its competitive
landscape. Moreover, with SAA not
operating, Comair coming out of business
rescue operations, SAX being liquidated,
the pandemic is likely to substantially
change market shares going forward,
including on regional routes operated by
these airlines. It will be important to keep
pace with developments and track how
competition is being shaped.
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WHAT YOU NEED
TO KNOW ABOUT
THE AUTOMOTIVE
AFTERMARKET
GUIDELINES

01

WHY DID THE COMMISSION DECIDE
TO DEVELOP THESE GUIDELINES?

The Commission has received multiple complaints from
Independent Service Providers (ISPs) and consumers in the
automotive aftermarket industry over the past few years. The

•

OEMs will have to introduce measures to lower financial
requirements imposed on applicants to establish
dealerships.

Fitment and Access to Spare Parts:
• ISPs will have access to OEMs’ original spare parts to
allow them to properly maintain and repair motor vehicles
and to compete with the approved repairers.

Guidelines seek to address practices and arrangements in
this market that prevent ISPs from being able to meaningfully
participate in the repairing, servicing and trade of motor
vehicles and related components. The Guidelines also
promote consumer choice and lower costs.

02

WHAT IS THE ‘AUTOMOTIVE
AFTERMARKET’?

Access to technical information and training:
• ISPs will have access to certain OEM-technical information
on reasonable terms and conditions;
• ISPs will have access to training for their employees from
OEMs at a reasonable cost.

04

It is the market related to the repair and maintenance of
vehicles after they are sold to consumers. This market includes
maintenance services, repair services (e.g. mechanical

By Sipho Mtombeni

repairs, structural repairs and non-structural repairs), the sale
and administration of motor vehicle insurance, the sale and
administration of service and maintenance plans, the trade of

The Competition Commission gazetted the
Guidelines for Competition in the Automotive
Aftermarket on 29 January 2021. These
Guidelines are aimed at removing restrictions
imposed by OEMs on car owners on the
service providers for service and maintenance
as well as replacement parts for their motor
vehicles in accordance with international best
practices. It will unleash entry and participation
in the lucrative aftersales value chain by small
and medium enterprises and firms owned by
historically disadvantaged individuals.
This documents is aimed at providing some
clarity to some frequently asked questions
from stakeholders, however does not replace
the Guidelines as gazetted.

spare parts, tools and components.

03

WHO IS AFFECTED BY THE
GUIDELINES?

Consumers will have more channels to shop around:
• Consumers will be free to shop around for repairers to
do service, maintenance and repairs on their in-warranty
motor vehicles;
• A Consumer may choose to use an ISP for the service,
maintenance and repair of motor vehicles covered by a
warranty if they carry the cost;
• Consumers will be able to fit original or non-original
spare parts by a repairer of their choice during the inwarranty period;
• Consumers will be able to choose whether to purchase a
maintenance plan or service plan along with a new motor
vehicle or purchase such a plan from a third-party.
Appointment of service providers and allocation of work:
• All motor-body repairers should be to join the panels
of OEMs and Insurers if they meet their standards and
specifications;
• OEMs and Insurers should fairly allocate work to repairers
on their panels;
Entry into the dealership market:
• OEMs will have to establish fair processes for the
selection of dealers, particularly HDI applicants;
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WHAT IS THE IMPACT OF THE
GUIDELINES ON THE VEHICLE’S
WARRANTY?

If any damage is caused to a motor vehicle from work done
by an ISP or from the fitment of non-original spare parts, there
is a risk that certain provisions of the OEM warranty will be
voided, while other provisions of the warranty may remain
enforceable. The Guidelines provide that the OEM concerned
should conduct an assessment, at its own cost, to ascertain
such damage and liability. The Guidelines provide that ISPs
must disclose to consumers this risk and whether they have
adequate commercial insurance cover to perform the work.
ISPs must also record such in-warranty work undertaken by
them in their customers’ vehicle service books

05

CAN CONSUMERS STILL GET
SERVICE AND MAINTENANCE PLANS
WHEN THEY PURCHASE NEW
VEHICLES?

In South Africa, when consumers buy a new motor vehicle, they
are typically sold a maintenance or service plan which is included
in the purchase price of the motor vehicle. Most consumers
are unaware of the true value of the motor vehicle without the
maintenance or service plan. OEMs and their approved dealers
sell these plans through a variety of packages, typically as a
combination of mileage and time such as 3 years / 60 000km;
4 years / 120 000km; or 5 years / 150 000km. The package
will allow a customer to take their motor vehicle in for service
or maintenance at regular intervals until they reach a certain
mileage or time limit. This bundling may make the purchasing
of the plans easier for some consumers who would otherwise
have to seek these out separately. However, OEMs should
promote consumer choice to purchase maintenance and
service plans by making their pricing transparent. Consumers
should be able to purchase the plans from any other third-party
service supplier of their choice. The aim is not to do away with
maintenance and service plans but rather to give consumers

a growing, deconcentrated and inclusive economy

the choice to take up a maintenance or service plan that is
most affordable to them.

06

TO WHICH TYPES OF VEHICLES DO
THE GUIDELINES APPLY?

The Guidelines apply to any vehicle designed or adapted
for propulsion or haulage on a road by means of fuel, gas or
electricity or any other means in South Africa. This means
passenger vehicles, light, medium and heavy commercial
vehicles (including trucks), buses and motorcycles.

07

WHEN ARE THE GUIDELINES
EFFECTIVE?

The Guidelines will be effective from 1 July 2021. Affected
stakeholders in the automotive aftermarket industry have
until 1 July 2021 to ensure their businesses and business
arrangements are compliant.

08

WHAT HAPPENS IF STAKEHOLDERS
FAIL TO COMPLY WITH THE
GUIDELINES?

The Commission will investigate and prosecute any anticompetitive conduct which falls within its jurisdiction in
terms of the Competition Act. Any party who is aware of any
anti-competitive conduct or has a complaint can email the
Commission or file a complaint using form CC1 on ccsa@
compcom.co.za
Consumers can also refer disputes directly to the Motor
Industry Ombudsman of South Africa (MIOSA) and the National
Consumer Commission (NCC) for resolution. MIOSA was
established to assist in resolving disputes that arise in terms
of the Consumer Protection Act 68 of 2008 (CPA) regarding
any goods or services provided by the automotive industry
to consumers, including suppliers who are in turn consumers
within the industry supply chain.

09

WHERE CAN YOU ACCESS THE
GUIDELINES?

The Guidelines are available on the Commission’s website at
http://www.compcom.co.za/automotive/
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COMPETITION COMMISSION CONCLUDES THE
PUBLIC TRANSPORT MARKET INQUIRY
By Sisa Mbangxa
Chairperson of African Panelbeaters
and Motor Mechanics Association

A

PMMA (African Panel beaters
and
Motor
Mechanics
Association) welcomes the nod
to aftersales competition by the
motor companies. At APMMA we hope
and believe that The Automotive Business
Council (ABC) / The National Association of
Automobile Manufacturers of South Africa
(NAAMSA) now understands that there can
be no transformation without access in the
automotive industry.
Access to Market, access to information
(technical and software) and access to
funding.
The recently published Automotive
Guidelines by the Competition Commission
gives
the
independent
workshops
much needed access to market, which
have been exclusively enjoyed by the
motor companies for years. Consumer
awareness is important for the success of
these guidelines.
Previously, Motor Companies refused to
sell equity in their companies in order for
them to comply with the B-BBEE codes.
Motor Companies offered to set up a fund
called Automotive Industry Transformation
Fund (AITF) which they hundred percent
control.
In order for beneficiaries to
access the fund they must be approved
and referred by the OEM (Original
Equipment). The motor companies attitude
towards transforming the industry and the
economy of this country is disappointing.
40

On 10 May 2017, the Commission, in

were received from over 200 stakeholders

exercising its powers under Section 43B of the

including

Competition Act No 89 of 1998, as amended,

associations, local government, provincial

published a notice in the Government Gazette

government departments, national depart-

At APMMA we really hope and believe that
they are ready to change and promote
inclusiveness in the industry and AITF
must be accessible.

that it would conduct a Market Inquiry into the

ment of transport, academics, civil society

land based public passenger transport sector.

and commuters.

state, nature and form of competition in a

The

Government (National, Provincial, Local
and SOE’s (State Owned Enterprises))
being the major consumer or having the
biggest fleet in the country must lead by
example and service and repair its cars
with 100% black owned companies as
from the 01 July 2021. We are saying
this because the motor companies enjoy
the government and private fleet work,
whereas the black people are not allowed
or given the opportunity to work on private
fleet.

market. The Inquiry was initiated to pursue

submissions and formulated preliminary findings

the purpose of the Act, which is to “promote

and recommendations. These pre-liminary

and maintain competition in the Republic”.

views and recommendations were tested with

Currently, APMMA has only about 25
workshops that are ready to take the
advantage of Automotive Guidelines come
01 July 2021. and that is just a drop in the
ocean. We are having sleepless nights and
working around the clock to ensure that
the number increases. We are in a process
of setting our own development fund
working closely with the Department of
Labour, Small Enterprise Finance Agency,
The Department of Trade, Industry and
Competition etc. We are also in a process
of engaging SETA’s such as Manufacturing,
Engineering and Related Services Seta
(MERSETA) to ensure that our members
are capacitated skills wise. We are also
talking to some motor companies for
necessary approvals for our members,
as we promote “Empowerment and

operators,

bus

and

taxi

A market inquiry is a general study into the

Inclusiveness in the Automotive Industry”.
We are also planning National Roadshows
to educate and conduct awareness to
consumers.
At APMMA we are also assisting our
members with compliance documents and
encouraging them to meet the required
standards. We call upon the Consumers/
Motorists, Government, Private sector
and all relevant stakeholders to support
APMMA, in its mission of opening
the automotive industry. Competition
Commission Guidelines will drastically drop
the vehicle maintenance costs, by opening
the market. Insurance premiums will drop
as well and that will increase the number of
insured vehicles on the road. This will also
make people afford to service and repair
their own vehicle’s in turn promote road
safety. Lastly, these Guidelines will bring
back the dignity to people by creating
decent jobs, while creating viable and
sustainable entrepreneurs especially in the
previously and presently dis-advantaged
areas like townships and rural areas.
Visit our website:www.apmma.org.za
Competition Commission South Africa

Commission

considered

all

these

some of the stakeholders culminating into the
As

the

publication of the pro-visional reports for public

Commission held public hearings across

part

of

information

gathering,

comments in February 2020. The Commission

the 9 provinces between June 2018 and

received submissions which necessitated some

August 2018. Oral and written submissions

revisions to the provisional recommendations.

The launch of the final reports will be done virtually as per the details below:
DATE: 7 April 2021 • TIME: 10h00 to 12h00 • PLATFORM: MS Teams
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THE COMPETITION COMMISSION CAN BE

CONTACTED

AT ANY OF THE FOLLOWING:

Telephone Number:
+27 (012) 394-3200
+27 (012) 394-3320
WhatsApp / SMS Line:
+27 (0) 84 743 0000
Email Address:
ccsa@compcom.co.za
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Physical address:
The DTI Campus, Mulayo (Block C),
77 Meintjies Street,
Sunnyside, Pretoria
Postal address:
Private Bag x23,
Lynwood Ridge,
0040

