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COMMISSION CONCLUDES THE

Major Findings
The public transport system in South
Africa is not integrated

PUBLIC TRANSPORT
MARKET INQUIRY
By Thulani Mandiriza

The 7th of April 2021 marked the official conclusion
of the Public Transport Market Inquiry. The Inquiry was
initiated by the Commission on 10 May 2017 and its
scope covered road and rail based public passenger
transport. The Terms of Reference (ToRs) covered the
following modes of transport: buses (excluding crossborder services), taxis (minibus, metered taxis, e-hailing)
and commuter rail (excluding tourist rail). The Inquiry
was initiated because the Commission was of the view
that there are features, or a combination of features,
in the passenger public transport sector that were
distorting or inhibiting competition. The Commission
made this assessment based on several complaints
in the industry, as well as complaints lodged with the
Commission by some stakeholders.
In addition, Government has also dedicated Outcome 6
to promoting, “an efficient, competitive and responsive
economic infrastructure network”. Transport-related
infrastructure and mobility of commuters contribute
to the achievement of Outcome 6. Different spheres of
government play a role in pursuit of achieving Outcome
6, as will be elaborated in this report. Accordingly,
the transport sector is one of the priority sectors of
the Commission. South Africans spend a significantly
high proportion of disposable income on public
transport (over 20 per cent) against a benchmark of
10 per cent for developing countries. The implication
is that any resolution on identified impediments in the
public transport sector may have benefits in the long
run. Public transportation is also key to sustainable
economic growth in any country. Developing and
maintaining transport infrastructure and providing
an effective and efficient public transport system can
assist in employment creation and improve efficiency

The Inquiry was initiated
because the Commission
was of the view that there are
features, or a combination
of features, in the passenger
public transport sector that
were distorting or inhibiting
competition.
across the economy. An efficient public transport
system ensures sustainable development by reducing
carbon emissions in congested urban spaces.
Statistics South Africa (2015) highlights that minibus
taxis are the most commonly used mode of public
transport in South Africa, accounting for 66.5 per cent
of households that use public transport. The bus and
rail modes account for 23.6 per cent and 9.9 per cent,
respectively.
The ToRs identified the central role of public transport in
providing meaningful mobility for most of the population,
in pursuit of economic participation. The ToRs identified
the following broad themes as the rationale for initiating
the Inquiry: price setting mechanisms; price regulation;
route allocation, licensing and entry regulations;
allocation of operational subsidies; transport planning
and transformation in the public transport sector.

The Commission finds that there is lack
of integration in the public transport
system and this is worsened by the
persistent inequality between modes (i.e.
minibus taxi and BRT) and within modes
(i.e. Gautrain and Metrorail). The stark
differences in infrastructure investment,
service levels and quality standards in the
modes is an impediment to integration.
The differences in service levels further
deepens the socioeconomic divide in the
society, as public transport is now catering
for different classes.
Another example of the lack of integration
is in the provision of rail services by both
Metrorail and Gautrain in Gauteng. This
is not an efficient utilisation of limited
government funding, as both services
are subsidised. Metrorail is operated at a
national level and Gautrain at a provincial
level, and ideally commuter rail should
be provided by one entity at lower levels
of government to derive economies of
scale and foster integrated planning.
Integration of transport modes has not yet
been achieved in South Africa, and this is
further exacerbated by the way subsidies
are transferred to the different spheres of
government.
What informs the current subsidy
regime?
The system of apartheid in South Africa
left a legacy of social segregation
which resulted in black people settling
far away from economic hubs. Spatial
planning problems are still lingering in
the democratic South Africa, because of
limited land available closer to economic
opportunities. Subsidies more broadly
assist workers to reach places of work,
and this has inherently created two peak
periods in the day – morning and evening
peak – with idle capacity during off-peak.
The problem with only two peak periods in
a day is that this results in inefficiencies in
the subsidy framework, as the assets are
idle during off-peak periods.
Government currently does not have
a subsidy policy which provides
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justification for some modes of transport
being subsidised while others are not.
The Commission notes the effort by
government to change the subsidy
framework through the development
of
the
subsidy
policy.
Different
subsidies are allocated to different
spheres of government and given the
intergovernmental coordination failures,
value for money is compromised (from
duplicated effort due to lack of integration),
and economies of scale from a planning
perspective is lost. Other modes of
transport are subsidised while others are
not. For instance, the Commission finds
that the IRPTN/BRT system in its current
format has led to several inefficiencies, due
to low passenger numbers. This results
in under-recovery of revenue. In some
instances, wrong corridors were chosen
for the first phase of the implementation
of the IRPTN system. The chosen
corridors had low density routes, and low
passenger volumes. In some cities, it is
evident that no feasibility studies or needs
assessments were conducted to justify
the implementation of the system.
For contracted commuter bus services,
provinces are entrusted with the
responsibility for managing the contracts.
During the transition from the apartheid
regime, government continued with the
bus contracts. As a provisional measure,
before the finalisation of the contracting
system, government signed interim
contracts with bus operators that were
already part of the subsidy system.
However, the majority of these contracts
have now been in existence for over 21
years without being put on tender.
Commuter rail is subsidised across
the world for economic, social and
environmental reasons. In South Africa,
Metrorail services are considered a social
service and are thus provided in the
interest of the public. However, Metrorail
is inefficient in the provision of urban rail
commuter services. There are several
challenges that constrain the quality of the
service – including continuous breakdown
of trains, unreliable services, and fare
evasion by passengers. Contrary to the
social service provided by Metrorail, the
main objective of the Gautrain was to
reduce traffic congestion in Gauteng, thus
providing an alternative for private motor
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vehicle users. Gautrain provides a superior
service that benefits a smaller proportion
of the commuters, despite significant
subsidies provided by government. Rail
(both Gautrain and Metrorail) accounts
for around 9.9 per cent of commuters
yet receives substantial support from
government.
Breakdown of subsidy allocation
The minibus taxi industry accounts for
approximately 66.5 per cent of commuters,
buses 23.6 per cent, and rail 9.9 per cent.
There is a skewed relationship between
ridership levels and subsidy funding. For
instance, minibus taxis only receive 1 per
cent of the total subsidy in the form of
capital subsidy (taxi recapitalisation).
Regulatory failures compromising
minibus taxi operations
The top concern from the taxi industry
is that subsidies skew competition in
favour of the subsidised services as well
as route allocation challenges which fuels
violence. Approval of operating licences
on routes is primarily the responsibility of
the Provincial Regulatory Entities (PREs)
with the directives from municipalities
(planning authorities). There are significant
backlogs in applications and the general
time period for the issuing of operating
licences is approximately 9 to 18 months
in some provinces, as opposed to the
60 days stipulated in the National Land
Transport Act.
Conflict over routes has plagued the
minibus taxi industry for many years.
Submissions from the industry indicate
that there is currently no framework to
guide planning authorities and the PREs
in the allocation of new routes arising from
the development of new residential areas
or shopping malls.
Interprovincial bus services
The Commission finds that certain
practices in the provision of interprovincial
bus services limit, distort and/or prevent
competition between bus operators, for
example, abuse and exploitation by large
established bus operators to object to
applications by new and existing players
that try to expand.
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Interprovincial bus services require access
to terminal facilities. PRASA manages
most of the terminals in the country, and
provides access to these facilities through
its division, PRASA CRES. PRASA is
vertically integrated as it runs most of the
bus terminal facilities and also active in
the interprovincial bus services through its
subsidiary Autopax Passenger Services
(SOC) Ltd (Autopax). Autopax operates
two brands, City to City and Translux.
PRASA’s presence in (both) the provision
of intermodal terminal facilities and the
provision of interprovincial bus services
is undesirable. Between March 2017
and July 2019, the Commission received
five complaints from interprovincial bus
operators concerning allegations of,
among other things, excessive access fees
charged by PRASA for access to loading
bays at Park Station. The Commission
duly investigated the complaints and found
that PRASA has contravened sections
8(1)(c), 8(b) and 8(a) of the Act. Based on
these findings, on 07 February 2020, the
Commission referred the five complaints to
the Competition Tribunal for determination.
Based on the information gathered during
the Inquiry, the Commission finds that:

•

Autopax has the largest debt
compared to other operators.
The Commission has established that
Autopax’s semi-luxury brand, City to
City, has been allocated an exclusive
loading area and ticketing office, by
PRASA CRES, at Park Station.
The Commission finds that PRASA
constantly provides financial support
and bailouts to Autopax which may
impact competition.

•

•

At an operational and ownership level,
the minibus taxi businesses are majority
Black-owned.
FINAL RECOMMENDATIONS
The Commission published provisional
recommendations in February 2020 for
public comments. Having considered
the
comments
from
stakeholders,
the Commission has identified final
recommendations which will improve the
functioning of the public transport system.
The relationship between PRASA and
Autopax raises several concerns for
the interprovincial bus industry. It is
recommended that DOT must address
the conflict of interest between PRASA
CRES and Autopax. This can be achieved
through, among others, a complete
structural separation between the entities.
Furthermore, PRASA CRES should ensure
that all bus operators are treated in a nondiscriminatory manner.
The perpetual extension of subsidised bus
contracts, without going out on tender,
inhibits competition. Where contracts are
put out on tender, government (provincial
transport departments or the DOT) should
consider breaking some of the contracts
into smaller contracts in order to create
opportunities for new entrants and smaller
bus operators. Small and local bus
operators should be given preference,
given the incumbency advantages enjoyed
by the existing large bus operators.
To promote the use of public transport
as an integrated system and improve
coordination,
the
Commission
recommends:

PRASA’s ownership of Autopax creates
perverse incentives, as PRASA always
tries to safeguard and protect the
interests of Autopax even in instances
where it is not economically justifiable to
do so. The interprovincial bus services
market is competitive, and the continuous
protection and/or bailing out of Autopax
seems unjustifiable.

•

Transformation

To facilitate proper functioning of commuter
rail services, foster coordination in the
rail sector (especially in Gauteng), and
improve efficiencies through economies
of scale, the Commission recommends
the following:

The Commission’s findings in relation to
transformation are, there is no or limited
transformation within the public transport
industry across the value chain (financing,
manufacturing, fuel supply etc). Upstream
levels of the value chain, such as financing
and manufacturing, are not transformed.
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•

•

The establishment of dedicated
transport authorities at provincial or
metropolitan or district or municipal
level, where appropriate.
Government (national and provincial
government) and SALGA to create
capacity at local government level
to ensure that transport planning is
prioritised by municipalities.

DOT to develop a policy that ensures
efficiency and integrated planning

•

in commuter rail services. This
policy may include, among others,
integration of Metrorail and Gautrain
in Gauteng.
The DOT and National Treasury
should explore alternative funding
sources to deal with infrastructure
backlogs and new rail infrastructure
investments.

The Commission notes that government,
through the DOT, is currently in the
process of developing the subsidy policy.
The Commission recommends that the
subsidy policy be finalised and consider
the following:

•

•
•

Address fragmented subsidies in the
public transport sector to improve
coordination and correct the skewed
distribution of subsidies between
urban and rural areas.
Equitable allocation of subsidies
to the taxi industry and rural bus
operators.
Prescribe the conclusion of negotiated
contracts (as opposed to tendered
contracts) with small bus operators.
The negotiated contracts awarded to
small bus operators should account
for a minimum of 30 per cent of all
contracts, and progressively increase
over time.

With respect to the BRT/IRPTN
implementation,
the
Commission
recommends that DOT and National
Treasury, should do a complete review of
the BRT/IRPTN model taking into account
long-term fiscal and financial sustainability;
suitability of the model in smaller cities;
and inclusion and participation of the
minibus taxi industry. In addition, DOT
should consider reviewing the 12-year
BOC/VOC model, or undertake a study
to evaluate if the 12-year model promotes
transformation and empowerment.
E-HAILING AND METERED TAXIS
REPORT
Findings
The entry of e-hailing services into South
Africa disrupted the business model of
metered taxis. The growing popularity of
e-hailing services also caught regulatory
authorities off-guard, as e-hailing services
do not fall under the conventional
regulatory framework. Despite the entry
of e-hailing services, metered taxis were
slow to respond and found it difficult to
create their own digital platforms.
Competition Commission South Africa

Digital platforms, such as e-hailing
services, thrive on network effects or
network externalities. Strong network
effects increase barriers to entry into
platform markets, because of the
“winner takes all” or “winner takes most”
phenomenon. The brand loyalty and firstmover advantages enjoyed by pioneers
of e-hailing services make it difficult for
metered taxi companies – or operators
– to launch apps that can successfully
compete with established brands.
Given these barriers faced by metered
taxis and the nature of platform markets,
which strive for economies of scale and
network effects, metered taxi operators
found it very difficult to compete with
e-hailing services. The basis for the lack
of competition arises from factors such
as area restrictions and pricing dynamics,
which will be discussed below.
The impact of area restrictions and
price regulation on competition
The practice note by the DOT makes
provision for e-hailing operators to be
licensed as metered taxi operators, whilst
the National Land Transport Amendment
Bill is being considered. At an operational
level, metered taxis comply with the
legislative restrictions imposed on their
licences and operate within the defined
radius. In the case of e-hailing services,
the radius is not adhered to, because
the app used by e-hailing operators
allows operators to connect to the
nearest passenger outside their municipal
boundaries in violation of the licence
conditions. The Amendment Bill formalises
the distinction between metered taxis and

e-hailing operators creating an uneven
competitive environment. This distinction
is in respect of operational areas (defined
for metered taxis vs no restrictions
for e-hailing services) as well as price
regulation (regulated for metered taxis vs
no regulation for e-hailing services).

the planning authority to determine a
fare structure for metered taxi services.
No price regulation for metered taxis
is recommended as the Amendment
Bill does not regulate e-hailing fares.
This is essential to create an even
competitive landscape.

Metered taxi operators have two ways of
setting prices (i) regulated fares and (ii)
fares determined by the local metered taxi
association. The NLTA makes provision
for the MEC or Minister, in consultation
with the relevant authority, to determine a
fare structure for metered taxis. E-hailing
services, on the other hand, have adopted
a market-based approach in which the
fares are determined by the forces of
demand and supply.

On backlogs of operating licences, the
Commission recommends that capacity
at PREs and planning authorities be
increased and all existing applications for
operating licences.

Recommendations
The Commission recommends that the
regulatory framework for e-hailing and
metered taxis should be uniform to create
an even competitive environment. The
regulatory dispensation in the Amendment
Bill for e-hailing services should be
extended to metered taxis in respect of
the following:

•

•

The Amendment Bill does not impose
any area restrictions for e-hailing
services and this should be extended
to metered taxis to create an even
competitive environment.
The Amendment Bill does not
regulate fares for e-hailing services
and therefore,
the Commission
recommends that the legislature
delete Section 66(3) of the NLTA which
allows MEC or Minister together with

On empowering metered taxis and
e-hailing operators - metered taxi
associations and e-hailing operators
should be empowered to represent the
interests of the industry in the following
manner:

•

•

The DOT and PREs should assist
the industry to establish a national
association of metered taxis and
e-hailing operators.
DOT should assist metered taxis in
conducting market research studies,
business development, innovation
which includes the development
and deployment of technology to
modernise the metered taxi industry.

ACCESS TO THE FULL REPORT
The full report with all findings and
recommendations can be accessed from
the Competition Commission’s website
http://www.compcom.co.za/wp-content/
uploads/2021/04/PTMI-Non-Confidential.
pdf
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marketplaces, software application
stores and intermediated services such
as accommodation, travel, transport
and food delivery.

guidelines will bring about groundbreaking reforms in purchasing, repair
and servicing of in-warranty vehicles in
South Africa.

The Commission has already received the
first batch of submissions in response to
its initial call. The Commission however
encourages members of the public,
market participants, firms, organised
groups, and Government to participate
in the market inquiry by providing
typed or written submissions, evidence
and information that will assist the
Commission in coming up with sound
recommendations.

As we remain hard at work, we continue
to exchange notes and insights with
our counterparts around the globe. Of
note was a meeting of The Heads of the
BRICS Competition Authorities which
focused on the common approach
on competition authorities in BRICS
countries on matters relating to crossborder cartels, research of competition
issues in socially significant markets as
well as a recommended model on the
application of a waiver of confidentiality
in the process of considering global
mergers and acquisitions by the BRICS
countries.

During this quarter, the Commission
embarked on a nation-wide stakeholder
engagement in the automotive sector,
in preparation for the implementation
date (July 1, 2021) for the Automotive
Aftermarkets
Guidelines.
These

in our fraternal engagements. The
19th meeting of the Tripartite Trade
Negotiation Forum took place on
the 21 – 22 June 2021. With a senior
delegation from Madagascar, Kenya and
Malawi, the meeting took stock from
where the parties left off the Continental
agenda in 2019 while re-engineering the
African Continental Agenda on Trade in
Services, Competition Policy, Non-Tariff
Barriers, Rules of Origin and Customs
Cooperation and Documentation.
Attended by 19 Member/Partner States,
the meeting used the opportunity to
convey condolences to the Republic
of Zambia on the sad loss, on 17 June
2021, of the former President of Zambia,
H.E. Dr Kenneth David Kaunda.

The
Commission
also
appeared
The Commission also continues to
before the Portfolio Committee on
drive the African Continental agenda
Trade, Industry and Competition to
update Parliament on its
achievements,
the
5-year
strategic plan and the Annual
Performance Plan. In these
sessions, Parliamentarians use
the opportunity to interrogate
Commissioners
on
some
of the complex matters we
preside over as we continue
to journey the implementation
of the amended Competition
Act. These are conversations
that encourage us to do more
and raise awareness on how
we take decisions, why and
whether we are interpreting the
Honourable. Duma Nkosi, Chairperson, Portfolio Committee on Trade, Industry and Competition
law correctly.
For the next five years, we
have prioritised key economic
sectors of focus in our work
namely: Agriculture, Food and
Agro-processing, Healthcare,
ICT and Digital Markets, Energy,
Transport and Automotive,
Construction
Services,
Property and Infrastructure,
Banking and Financial Services
and Manufacturing.
We hope you enjoy this edition.
Tembinkosi Bonakele, Competition Commissioner, Competition Commission SA

a growing, deconcentrated and inclusive economy
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joint venture will continue to operate their
respective businesses in the soybean
markets separately while playing an active
role in the management and operation of
the joint venture.

THE COMPETITION
COMMISSION RECOMMENDS

PROHIBITION FOR
THE ACQUISITION OF
RUSSELLSTONE PROTEIN
By Amanda Mfuphi and
Ratshidaho Maphwanya

The Commission’s investigation ultimately found that the proposed merger
would likely result in coordinated effects in the soybean meal market and
potential input foreclosure of imported soybean meal. The Commission
found that this conduct would also have a spilling effect on public interest
as soybean meal is an essential input in chicken feed.

I

n April this year, the Competition
Commission
(Commission)
recommended that the Competition
Tribunal (Tribunal) prohibit the proposed
acquisition of RussellStone Protein (Pty)
Ltd (RussellStone Protein) by DH Brothers
(Pty) Ltd (DH Brothers) and Seaboard
Corporation (Seaboard). The Commission’s
investigation ultimately found that the
proposed merger would likely result in
coordinated effects in the soybean meal
market and potential input foreclosure of
imported soybean meal. The Commission
found that this conduct would also have a
spilling effect on public interest as soybean
meal is an essential input in chicken feed.

Activities
DH Brothers is wholly owned and controlled
by Willowton Group (Pty) Ltd (Willowton
Group), a company incorporated in
accordance with the laws of the Republic
of South Africa. The Willowton Group is in
turn controlled by various family trusts.
The Willowton Group is active in

8

sunflower seed and soybean crushing
and oil refinery operations, with interests
in the manufacture and sale of edible
oils, cleaning and packaging of rice,
maize milling and in the fast-moving
consumer goods market. Willowton
sells its products under inter alia the
following brands: Sunfoil, Sunshine D,
D’Lite, Crown, Nuvolite and Allsome
Rice. Willowton operates across South
Africa with manufacturing facilities in
Pietermaritzburg, Kempton Park and
Cape Town.
Seaboard is part of a global agribusiness and
logistics company which is, inter alia, active
in South Africa in the trading of agricultural
commodities such as soybeans, soybean
meal, soybean hulls, crude soybean oil,
sunflower seeds, sunflower meal, sorghum,
wheat and maize.
RussellStone Protein has a soybean
crushing plant situated in Bronkhorstspruit
in the Gauteng Province which is active
only in soybean crushing. RussellStone
Protein’s main product offering is soybean

meal. The soybean meal is used in the
animal feed industry, mainly for poultry
and also in piggeries. RussellStone Protein
is currently toll crushing for Seaboard. In
terms of its toll crushing agreement, the
soybean meal, soybean hulls and crude
soybean oil belong to Seaboard.
Competition Findings
Following an extensive investigation of
the impact of the proposed merger, the
Commission concluded that the proposed
merger is likely to result in a substantial
lessening
of
competition
through
coordinated effects in the soybean meal
market in South Africa.
The Commission found that the
characterisation of the proposed merger
is curious as the proposed post-merger
arrangement will supposedly leave
the Willowton Group and Seaboard
competing independently of each other
in the products that are the subject of the
RussellStone Protein joint venture. The
Commission noted that the parties to the
Competition Commission South Africa

The Commission formed the view that
the proposed merger creates a structural
link between Seaboard and the Willowton
Group and creates a platform for constant
commercial interaction between the
two firms as joint shareholders and joint
directors of RussellStone Protein, a
situation that did not exist pre-merger.
As a result of this structural link and the
interaction between the firms, the merger
is likely to raise significant anti-competitive
effects through coordinated effects in the
soybean meal market.
The Commission’s investigation found
the proposed merger is likely to result in
the substantial lessening of competition
through coordinated effects because,
firstly, it involves a maverick, Seaboard
being a substantial deep-sea importer of
soybean meal with the price of soybean
meal being based on import parity.
Secondly, the proposed merger will align
the commercial incentives of Seaboard
with the incentives of the Willowton Group
through the RussellStone Protein joint
venture. Thirdly, the proposed merger will
align the incentives of Seaboard with the
incentives of other local crushers who
are likely to follow any price increases
by Seaboard in order to improve their
margins, given the low margins in the
soybean meal market in South Africa.

the proposed merger is likely to have anticompetitive vertical effects and found
that the proposed merger is likely to raise
foreclosure concerns in the imported
soybean meal market as Seaboard will
have the ability and incentive to foreclose
the downstream rivals of RussellStone
Protein and the Willowton Group from
accessing imported soybean meal postmerger.
Considering the above, the Commission
formed the view that the proposed merger
is likely to substantially lessen or prevent
competition in the soybean meal market in
South Africa.
Public Interest Findings
The Commission also found that the
proposed merger will have a negative
impact on the public interest. In particular,
the Commission notes that poultry is the
primary source of protein for the majority
of South Africans and that soybean meal
is a significant input into the cost of
chicken feed. The Commission therefore
noted that any increase in the price of
soybean would likely lead to an increase
in the price of chicken feed, which would
be passed through to South African
consumers through higher chicken prices.
This is particularly concerning in light
of the fact that poultry meat is the most

common source of animal protein in South
Africa by a multiple of more than two.
Potential Remedies
Given the findings that the proposed
merger is likely to result in a substantial
lessening
of
competition
through
coordinated effects and negatively affect
the public interest, the Commission
considered whether or not the concerns
could be alleviated through merger
remedies. The Commission found that
there are challenges to crafting remedies
which would address these concerns.
The Commission notes that the concerns
identified above are structural in nature,
i.e. these concerns arise from the
formation of a structural link between
Seaboard, Willowton and RussellStone
Protein. Any merger remedies that do
not address this structural link would,
therefore, be ineffective. The merging
parties proposed behavioural remedies,
but the Commission ultimately found them
to be unsuitable.
The Commission, therefore, recommended
that the Tribunal prohibits the proposed
merger. The matter is currently being
considered by the Tribunal for final
determination.

The Commission further found that
any coordinated conduct from the
Willowton Group and Seaboard is likely
to be particularly harmful to competition
considering the significant collective
market shares attributable to the parties
to the joint venture in the soybean meal
market in South Africa. This suggests
that coordination by the parties to the
joint venture is unlikely to be sufficiently
constrained
by
competitors.
The
Commission further found that the barriers
to entry are high in the soybean meal
market and thus it was unlikely that any
threat of entry would disrupt coordination
in the market.
In addition to coordination concerns, the
Commission further assessed whether

a growing, deconcentrated and inclusive economy
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COMMISSION’S INTERVENTION RESCUES
BUSINESSES WHILE FIGHTING

PRICE GOUGING DURING COVID-19

The CAC found that Babelegi, during the complaint period, had the power to
control its prices and not be concerned that a countervailing power of a competitor
would cause it to reduce its prices.

schemes over R1,5 billion per year in the
process. Furthermore, through the block
exemptions, medical schemes were able
to source PPE at a price that was 50%
lower than the price that prevailed before
the block exemptions.
Similarly, the Retail Property sector
and Banking sector exemptions were
successful in so far as they were used
as a forum for negotiations that led to
landlords in the case of the former, and
lenders in the case of the latter, providing
the financial relief that was much needed
to assist tenants and debtors that
were struggling to meet their financial
obligations during the pandemic.

O

n 23 April 2021, the Commission published its final
report of the Covid-19 impact assessment study. The
report details the Commission’s findings regarding
the impact of the Covid-19 Block Exemptions and the
Commission’s enforcement work during the pandemic.
The Covid-19 Block Exemptions were granted by the Minister
of the Department of Trade, Industry and Competition (“DTIC”),
after extensive consultation with the Commission, to assist
key sectors of the economy in their response to the pandemic.
These block exemptions allowed market players to collaborate
and coordinate their response to the crisis to mitigate the
negative economic and social impact of the crisis. Under normal
circumstances, such coordination and/or collaboration would
have been in contravention of Section 4 and/or Section 5 of
the Act.
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The Commission was also called upon by the Minister to
respond to price gouging during the pandemic in order to
protect consumers and customers from unconscionable, unfair,
unreasonable, unjust or improper commercial practices during
the national state of disaster. The Commission responded through
advocacy initiatives as well as investigations and prosecution of
price gouging allegations.
IMPACT OF COMMISSION’S WORK
The study found that the Commission’s work had significant
positive impact in the country during the pandemic, especially
during Alert level 4 and 5 of the lockdown. The Commission’s
work played a vital role especially in the framing of the Covid-19
Block Exemptions which were granted by the Minister of the
DTIC, particularly to three key sectors, namely the Healthcare
Sector, the Retail Property Sector, and the Banking Sector, to
assist them in their response to the pandemic.
Competition Commission South Africa

The study found that the Block
Exemptions for the Healthcare Sector
were largely a success in that the block
exemptions were used extensively, and
several of the intended objectives of
the block exemptions were achieved.
For example, due to the exemptions,
patients were moved across from
public hospitals to private hospitals to
ensure that care was provided to them
when public hospitals were capacity
constrained. Further, through the block
exemptions, the sector collaborated on
the reduction of the cost of Covid-19
tests from between R1000 and R1500
to R850, saving patients and medicals

The Commission also played a
significant role, not only in the framing
of the anti-price gouging Regulations,
but also in enforcing them through
advocacy work and investigations
of price gouging allegations. More
than 900 cases of price gouging were
investigated by the Commission in the
first three quarters since the start of the
pandemic. Of these, 58 were referred to
the Tribunal and approximately R16,5
million (approximately R22 million on
an annualised basis) was paid by these
firms as settlement amounts in the form
of fines, donations to the solidarity fund,
and donations of essentials goods to the
general public.
As expected, these interventions had
much broader deterrent effects on price
gouging across the economy as many
retailers and wholesalers of essential
products and basic food products were
made aware of the laws that prohibit price
gouging either through direct advocacy
programs, word-of-mouth reaching them
about the Commission’s enforcement
activities, or consumer activism that was
fuelled by the Commission’s advocacy
work.

a growing, deconcentrated and inclusive economy

Based on a survey conducted by
Nielsen on behalf of the Commission,
the study revealed that respondents
who were aware of or were affected by
the Commission’s work refrained from
increasing prices by either avoiding
increasing prices, increasing prices only
when suppliers increased cost prices
or sought to keep profit margins at predisaster levels. The survey results further
revealed that the Regulations were
effective in achieving the objective of
deterring price gouging.
The survey also found that awareness of
regulations and complaints were mainly
facilitated by consumer activism in this
period. Civil activism of this nature which
support compliance of the regulations is
clearly important given that citizens can
alert the Commission to instances across
the country immediately, promoting
widespread investigations and deterring
retailers from taking chances in pushing
up prices where they could.
The Commission’s work was made
possible by the recent amendments to
the Competition Act which made possible
some of the Covid-19 responses, in
particular the amendments to Section 8
and Section 78 which respectively paved
the way for successful prosecution of
price gouging cases and the granting of
block exemptions by the Minister.
The final report, “The Impact of the
Covid-19
Block
Exemptions
and
Commission’s
Enforcement
during
the pandemic”, is available on the
Commission’s website www.compcom.
co.za
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STAKEHOLDER
ENGAGEMENTS
WITH INDEPENDENT
SERVICE PROVIDERS
ON THE GUIDELINES
FOR COMPETITION
IN THE AUTOMOTIVE
AFTERMARKET

O

n the 29th of January 2021, the Commission
published in the Government Gazette the Guidelines
for Competition in the South African Automotive
Aftermarket. The Guidelines are available on the
Commission’s website http://www.compcom.co.za/guidelines/.
The Guidelines were prepared in terms of section 77 of the
Competition Act No. 89 of 1998, as amended, to provide
practical guidance to industry players towards the adoption
of pro-competitive measures in the Automotive Aftermarket,
and to promote greater economic participation of small
businesses as well as historically disadvantaged individuals
(HDIs) in the market. In drafting the Guidelines, the Commission
consulted industry stakeholders since 2017 to fully understand
the competitive dynamics that exist within the industry and
international best practices.
In its effort to promote awareness and provide public education
on what the Guidelines mean for stakeholders and to answer
their questions, the Commission hosted a series of four online
workshops with independent service providers (ISPs) and their
representative associations from regions across the country on
5, 7, 12 and 14 May 2021.

6.

ISPs will have access to training for their employees from
OEMs at a reasonable cost.

Points of clarity arising from the discussions with ISPs
What ISPs need to do for Implementation
1.

ISPs should inform customers (car owners) of the cost
implications for work undertaken on in-warranty vehicles.

2.

ISPs should disclose information to consumers about the risk
of damage that could arise from the work and the effect on
their warranty.

3.

ISPs should record in-warranty repairs and services
undertaken in customers’ service books or electronic
equivalent.

The Guidelines were prepared in terms of section
77 of the Competition Act No. 89 of 1998,
as amended, to provide practical guidance
to industry players towards the adoption of
pro-competitive measures in the Automotive
Aftermarket, and to promote greater economic
participation of small businesses as well as
historically disadvantaged individuals (HDIs) in
the market.
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2.

ISPs will have access to original spare parts to perform
service, maintenance or repair work.

3.

ISPs will be able to fit original or non-original spare parts in
a vehicle covered by a warranty.

4.

ISPs will have access to security-critical components
subject to meeting the OEM’s accreditation requirements.

5.

ISPs will have access to the OEM technical information
on reasonable terms and conditions. Such information
includes vehicle service books or the electronic equivalent,
technical manuals, components and diagnosis information,
wiring diagrams and operational software security-related
information that permits access to motor vehicle security
systems, including coding, programming, software and
safety systems.

Competition Commission South Africa

2.

The Guidelines apply to all geographic areas, including urban,
peri-urban and rural areas in the country.

3.

The Commission is not responsible for the setting of standards
for appointments to OEM and insurer panels. Currently, each
insurer and OEM has their own specific standards in place
for approvals to their panels. These standards should be
published and made available to prospective applicants.

5.

ISPs should meet reasonable terms related to usage and
confidentiality to access OEM technical information.

4.

The workshops also heard testimonials from representatives from
different ISPs and independent associations, about the effect of

The Guidelines promote the principle that ISPs should have
access to diagnostic information and software from the OEM.

5.

ISPs will have to carry a reasonable cost for accessing
technical information and training from OEMs.

6.

The burden of proof for alleged damage by work conducted
by an ISP will lie with the OEM before a warranty can be
voided.

7.

In terms of monitoring, the Commission will conduct
periodic impact assessments to ensure compliance with
the Guidelines, however, stakeholders should approach the
Commission or file a complaint if anti-competitive issues are
arising post-July 2021.

The workshops enhanced ISPs’ understanding of how the
Guidelines apply to them and serve to level the playing field.
Accompanying the publication of the Guidelines are easyguide pamphlets of what the Commission considers industry
stakeholders should do for implementation and answers to
some Frequently Asked Questions as to the application of the
competition principles that will assist with compliance. These are
available on request at advocacy@compcom.co.za.

What the Guidelines mean for ISPs
ISPs will be able to undertake in-warranty service,
maintenance and repair work.

The Guidelines provide the principles of competition and a
framework for the industry to implement. It does not dictate
the changes that the industry must fulfil to meet the principles
of competition, but rather allows for flexibility in the changes
to be made to their operations that will achieve the desired
competition outcomes in the market.

ISPs should obtain adequate insurance cover to perform the
work and disclose it to consumers.

The focus of the workshops was to inform ISPs on the
Commission’s process for developing the Guidelines, what
the Guidelines mean for them and what they need to do for
implementation from 1 July 2021. These issues are summarised
below.

1.

1.

4.

Over one hundred ISPs participated in these workshops
representing associations including the Automotive Industry
Development Centre (Eastern Cape and Gauteng), African
Panelbeaters Motor Mechanics Association (APMMA) and Right
to Repair SA.

By Daniela Bove and Aphiwe Nanto

the Guidelines on their businesses.

The Commission will be hosting a final workshop for consumers
(car owners) in June 2021 to answer their questions on what
the Guidelines mean for them. This workshop will bring public
awareness about the choices they shall have for the service,
maintenance and repair of their
motor vehicles, fitment of spare
parts for in-warranty motor vehicles,
service and maintenance plans,
warranty considerations and dispute
resolution mechanisms. Details
about this workshop will be provided
on the Commission’s social media
platforms.

a growing, deconcentrated and inclusive economy

13

COMMISSIONER BONAKELE PENS DOWN
SOUTH AFRICAN PERSPECTIVES IN
COMPETITION LAW, CLIMATE CHANGE AND
ENVIRONMENTAL SUSTAINABILITY

BUILDING A BETTER

AFRICA
AND A BETTER
WORLD

By Siyabulela Makunga

O

n Monday 19 April 2021 Concurrences Review
organised a webinar on the much-anticipated book,
Competition Law, Climate Change and Environmental
Sustainability.

Concurrences Review is an international renowned and
independent legal publisher, dedicated to antitrust law and
competition economics, and is co-sponsored by legal and/or
economic partners.
The webinar attracted worldwide interest from Competition and
Environmental Law practitioners, analysts, writers and members
of the media.
Competition Commissioner Tembinkosi Bonakele was among the
carefully selected contributors who penned down international
perspectives

of

Competition

Law,

Climate

Change

and

Environmental Sustainability.
Edited by Simon Holmes, Dirk Middelschulte and Martijn Snoep,
the book tackles climate change, which is the defining challenge

The Year of Charlotte Mannya Maxeke: Growing youth
employment for an inclusive and transformed society

of our generation, and examines the role that competition policy
can play in delivering a sustainable future for humanity. Simon
Holmes is a Judge, Competition Appeal Tribunal & Visiting
Professor, University of Oxford while Dirk Middelschulte is an

“…..Competition law exists in a social context, which often

internationally recognised General Competition Counsel at

requires a policy mix with complementarities and potential

Unilever, Brussels.

contradictions. This often imposes the need for trade-offs.

Commissioner Bonakele joins a litany of seasoned Competition

Where one lands on these is a matter of one’s own objectives.

and Environmental Law experts which include, among others,

For developing countries, especially South Africa, which has a

Nicole Robins, Partner and Head - State Aids, Oxera, Brussels;

history of racial exclusion, the pursuit of fairness, equality and

Martijn Snoep, Chairman, Netherlands Authority for Consumers

equity is a necessary trade-off.

and Markets, The Hague.
The time may have also come to complement competition law
In his contribution, Commissioner Bonakele gives a South

with environmental sustainability and allow for coordination of

African perspective on the policy tools available to integrate

these.....” writes Bonakele.

48% OF OUR EMPLOYEES

are under the age of 35 years,

#YouthMonth2021
#LimitlessYouth

57.87% of whom are female
while 42.13% are male.

environmental sustainability into competition analysis. In doing
so Bonakele draws on South Africa’s own history with including

The book can be purchased directly from Concurrences Review

public interest factors in merger analyses and in exemption

Offices by placing an order via email book@concurrences.com

applications.
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ONLINE
INTERMEDIATION
PLATFORMS
MARKET
INQUIRY

SMME’S TO BENEFIT FROM OUTDOOR
ADVERTISING SETTLEMENT
By Lydia Molefe

A

dreach (Pty) Ltd (Adreach)
has undertaken to provide
free advertising campaigns to
qualifying SMMEs, at a total
value of R1 790 901.44 (One million seven
hundred and ninety thousand nine hundred
and one rand and forty cents). Qualifying
SMMEs will be those enterprises with an
annual turnover not exceeding R5 million.
In the free advertising campaigns, Adreach
will make an offer to 58 qualifying SMMEs.
The SMMEs will be required to accept the
offer at no cost.

By Hariprasad Govinda

O

n
19
May
2021,
the
Competition
Commission
(“the Commission”), officially
launched a market inquiry into
Online Platforms in South Africa focusing
on online intermediation services (the
“Online Intermediation Platforms Market
Inquiry” or OIPMI). Online intermediation
platforms are defined as platforms that
facilitate transactions between business
users and consumers (or so-called “B2C”
platforms) for the sale of goods, services
and software, regardless of whether the
transactions are concluded on the platform
itself, on the online site of the business user
or offline. Online intermediation platforms
include
eCommerce
marketplaces,
online classified marketplaces, software
application stores and intermediated
services such as accommodation, travel,
transport and food delivery.
The focus of the OIPMI will be on whether
there are any market features which may
impede, restrict, or distort competition and/
or undermine the purposes of the Act. The
inquiry is broadly focused on three areas of
competition and public interest, namely

•

market features that may hinder
competition amongst the platforms
themselves,
market features that may give rise
to discriminatory or exploitative
treatment of business users, and

•
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Online intermediation platforms are defined as platforms that
facilitate transactions between business users and consumers for
the sale of goods, services and software, regardless of whether
the transactions are concluded on the platform itself, on the online
site of the business user or offline.
•

market features that may negatively
impact on the participation of SMEs
and/or HDP firms.

Inquiry invites market participants and
other interested parties (collectively
“stakeholders”) to provide views and
information on the operation of online
intermediation platform markets in South
Africa. Inquiry intends to gather information
from the market participants through
statement of issues paper, questionnaire
for business users to participate and
request for information sent to platforms.
The Statement of Issues, in particular, has
a common set of issues and questions for
the range of different platforms involved in
the online intermediation of goods, services
and software. Stakeholders are requested
to identify which platforms or platform types
their responses are in relation to or if they
are responding in relation to all platforms.
Market participants may provide their
submission to the Inquiry in the form of a
public or confidential submission, noting

that the Inquiry is a public process and
that, in general, submissions will be placed
on the Inquiry’s website to allow for public
consultation. Written submissions to this
Statement of Issues should be emailed to
oipmi@compcom.co.za by 17h00 on 18
June 2021.
For business users of online intermediation
platforms, there is also an online
questionnaire on the Inquiry’s webpage
on the Commission’s website (http://www.
compcom.co.za/online-intermediationplatforms-market-inquiry/). This solicits the
views and experiences of business users of
online intermediation platforms operating
in South Africa.

In addition, Adreach will prepare and
provide the Commission with a list of
SMMEs that qualify for the advertising
campaigns. SMMEs that qualify will be
entitled to one advertising campaign
during the 12-month period.
Adreach proposes that the free advertising
campaign be settled in the following
manner:

•

Each campaign will run for a period
of 3 months.

•

The advertisement campaign will
be comprised of a minimum of 9
advertisements, each of which would
be flighted on a separate street poles.

•

Adreach will ensure that the
advertisement campaigns are flighted
with the purpose of reaching the
qualifying SMMEs target market.

•

The campaign will include the design,
printing and flighting of the offerees’
advertisement.

•

The cost of the advertisement will be
at Adreach’s current rate card which
is on average R30 690.

Adreach will provide the Commission with
the details of the qualifying SMMEs who
have taken up the offer. The Commission
will be notified by Adreach of the
campaigns offered to qualifying SMMEs
and the rand value for such campaigns.
A confirmation of the flighting of the
advertising campaigns will be provided by
Adreach to the Commission on a monthly
basis for the duration of the 12 months.
Adreach and Masakhe Media (Pty) Ltd
(Masakhe Media) agreed to settle the
matter with the Commission. In terms
of the settlement agreement, Adreach
agreed to pay a R2 500 000 (Two million
five hundred thousand rand) administrative
penalty while Masakhe Media agreed
to pay an administrative penalty of R12
500 (Twelve thousand five hundred rand).

Sotobe Media Holdings (Pty) Ltd (Sotobe
Media) is now known as Masakhe Media.
This follows the ruling of the Competition
Tribunal which found, two outdoor
advertising firms, Adreach and Sotobe Media
for contravention of section of 4(1)(b)(i) & (ii) of
the Competition Act No. 89 of 1998 (the Act).
In 2013, Outdoor Network, Adreach and
Masakhe Media agreed to share equally the
market for street pole and shopping mall pole
advertising in the municipalities of eThekwini,
Msunduzi,
uMhlathuze,
Emnambithi,
Umdoni and Mbombela. These firms further
agreed not to approach each other’s existing
customers unless the consent of the other
is obtained. They also agreed to adhere to
the same rate card when selling advertising
space on street poles in the eThekwini,
Msunduzi, uMhlathuze, Emnambithi, Umdoni
and Mbombela municipalities. This conduct
amount to price fixing and market division,
which contravene section 4(1)(b)(i) & (ii) of the
Act.
Both Adreach and Masakhe Media
admitted to price fixing and market division
in the market for the provision of outdoor
advertising services. Outdoor advertising
includes advertising the products of
third parties on street poles, billboards,
shopping mall poles and litter bins.

In addition, the Inquiry will also directly
contact some market participants to
request specific information of relevance to
the issues within the scope of the Inquiry.
The full Guidelines for Participation as
well as full Terms of References to OIPMI
are available on the Inquiry page of the
Commission’s website.
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LIONEL OCTOBER SERVED GOVERNMENT
WITH DISTINCTION – MINISTER PATEL
By Sydney Medupe

T

he Minister of Trade, Industry and Competition has

behalf of the dtic family. I wish to thank him sincerely for one

paid tribute to the outgoing Director-General of the

job completed and wish him well in the new responsibilities he is

Department, Mr Lionel October describing him as a

taking up on our behalf in the other new job,” says Patel.

annual

competition commission

competition law

south africa

economics & policy
conference 2021

loyal and dedicated public servant who has served

government with distinction. October left the Department on 30
April 2021 as the Director-General and Accounting Officer, to take
up a position as the head of the new Special Economic Zones

I NV I TATI ON

(SEZs) Unit at the Industrial Development Corporation from 1
May 2021. He will also act as an Advisor on Industrial Policy and
related matters to the Ministry.
“Mr October has served government with distinction over the
past twenty years and developed deep experience and insight
into a range of policy matters, including industrial policy. He has
driven in the past two years the revised SEZ strategy adopted by
Cabinet in 2019. He has also been responsible for highly-effective

The Competition Commission and Competition Tribunal proudly

implementation strategies in the range of areas that he led in
government,” says Patel

present the 15th Annual Competition Law, Economics and Policy

DG October joined the department as a Chief Director of Industrial

Conference on the topic:

Policy in 2001, served as the Deputy Director-General responsible
for Enterprise and Economic development, and served as an

“ECONOMIC RECOVERY AND RECONSTRUCTION:

Economic and Trade Diplomat at the South African Embassy in
Brussels from 2007 to 2011. He was appointed Director-General

THE ROLE OF COMPETITION POLICY”

on 1 May 2011 and served two terms of office as DG.
October spearheaded key industrial and enterprise development

The Minister of Trade, Industry and Competition

policies such as the National Industrial Policy Framework
and Action Plan, the re-imagined Industrial Strategy and the
development

and

implementation

of

Broad-Based

DATES: 20 -22 October 2021 | TIME: 09:00 – 16:00

Black

Economic Empowerment legislation, and the development and

FORMAT: Zoom (Link to be shared on registration)

growth of the SEZs, amongst others.

ENQUIRIES: AnnualConf@compcom.co.za

In the past decade, he received the Best Performing DirectorGeneral Award and the dtic has received numerous Best
Performing Department Awards. It has also secured four
consecutive clean audits from the Office of the Auditor General.

www.compcom.co.za

“These accolades are not only testimony to the considerable
personal achievements of DG October but also to the role he played
in the development of a young and demographically diverse staff
in the dtic. We are grateful that October responded warmly to our
request that we not lose his services to the wider the dtic family.

a growing, deconcentrated and inclusive economy

He will therefore drive the spatial development work covering
SEZs, Industrial Parks and the District Development Model. One
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Director-General of the Department, Mr Lionel October
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ESSENTIAL
FOOD
PRICING
MONITORING
REPORT
(Q4 March
2021 Issue)

T

he Covid-19 health crisis has resulted in a corresponding
economic crisis, with lockdown measures and a global
recession resulting in declining levels of economic
activity. Low-income households have borne the brunt
of the economic crisis, being the subject of job losses and lacking
the safety net provided by personal savings. In this context,
ensuring prices for essential food products do not escalate is
critically important to the welfare of most citizens, especially
lower income households. Essential food items make up just
over 30% of the expenditure of the bottom three income deciles.
In March 2020, alongside enforcement action against price
gouging, the Commission began to monitor essential food
prices more broadly – including upstream food commodity and
fresh produce markets – in order to understand the effects of
the pandemic, the preventative measures of government and the
economic crisis on food markets. The economic context has the
potential to amplify the effect of certain market features, pointing
to underlying competition and structural problems in these
markets that also warrant closer scrutiny. The Commission’s
work in food price monitoring also aims to identify these features
and investigate their impact.
This constitutes the fourth quarterly essential food price
monitoring report. Given the observations from the
Commission’s monitoring work thus far, and the onset of the
second wave of the pandemic in December 2020 and January
2021, our focus remains on the impact of the pandemic and the
underlying competition issues that have been revealed through
the pandemic in the food markets. In this report, firstly, we
consider the important aspect of nutrition and the relationship
between movements in food pricing and the impact on nutrition.
Secondly, we consider the related dynamics on the market for
ginger and garlic and concerns around the mark-up practices of
retailers and other players in the food chain. Thirdly, we provide
an updated analysis of a selection of products given the recent
resurgence in Covid-19 infections. Fourthly, we consider the
pricing dynamics in the maize and maize meal markets and
the impact of international price movements on these markets.
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By Tessa Bleazard

This constitutes the fourth quarterly
essential food price monitoring report.
Given the observations from the
Commission’s monitoring work thus
far, and the onset of the second wave
of the pandemic in December 2020
and January 2021, our focus remains
on the impact of the pandemic and
the underlying competition issues
that have been revealed through the
pandemic in the food markets.
Lastly, we conclude and look forward to further areas that
deserve focus in ongoing work in food markets.

that the negative impact of the pandemic
on incomes would have resulted in an
additional 130 million people falling into
this category by the end of 2020. The
report further states that the number of
children under the age of five who are
stunted1 stood at 144 million and the
number of children classified as wasting2
stood at 47 million, but this number could
grow rapidly according to the UN. Stunting
and wasting in early childhood both have
life-long effects as these prevent children
from achieving their full physical or mental
potential. In addition, the UN report
highlights that the pandemic could push
about 49 million into extreme poverty in
2020. The report further notes that basic
food prices have increased in some
countries at a time when people have less
disposable income.3
The Food and Agriculture Organisation
(FAO) of the UN makes similar findings
on the impact of Covid-19 in a report on
food security and nutrition in Asia and the
Pacific Region. According to this report,
the number of undernourished people
globally could increase by 132 million,
assuming that the global GDP will decrease
by 10 percent due to the economic
recession associated with Covid-19. The
report further highlights that more than 3
billion people globally are unable to afford
the cheapest healthy diet as healthy diets
cost up to five times more as compared
to diets that only meet minimum dietary
energy requirements. In this regard, the
FAO states that there is a link between the
unaffordability of healthy diets, increased
food insecurity and multiple forms of

malnutrition. This is in large part due to
the high cost of food relative to people’s
income, especially for the most vulnerable
populations, and the Covid-19 pandemic
will only have made this problem worse.
The report further highlights that the
Covid-19 pandemic that has resulted in
job losses and declines in households’
incomes is likely to make it even more
difficult to consume healthy diets. Further,
the report states the outbreak of Covid-19
has caused significant uncertainties in
food systems and markets and this may
have a negative impact on food prices and
affordability of healthy diets.4
Ultimately, falling income and/or increases
in pricing mean that consumption tips
towards less healthy diets. Domestically,
this trend was identified by the
Pietermaritzburg Economic Justice &
Dignity Group (PMBEJD) which noted the
following:

“Households living on low incomes
change their purchasing patterns in
response to changes in affordability
conditions. On low incomes, women
buy the core staple foods first so that
their families do not go hungry and
for basic meals to be prepared. Where
the money remaining is short, women
have no choice but to drop foods from
their trolleys or reduce the volumes of
nutritionally rich foods in their trolleys.

financial and economic circumstances
worsen, so too does household health
and nutrition”.5
The latest Household Affordability Index
report by the PMBEJD, which is based on
surveys conducted by the group, shows
that the basic nutritional food index6 for
a family of four to seven people increased
by between 2.0% and 2.1% for the period
between September 2020 and February
2021. The average basic nutritional food
index for children7 increased by 2.2% for
the period between September 2020 and
February 2021.
In order to understand the potential impact
of price increases on nutrition in the last
year, the Commission has estimated the
monthly cost of a nutritional food basket
based on the basket developed by
PMBEJD and using food pricing data from
StatsSA. This basket is for one individual,
assuming a daily 8500-kilojoule intake8.
This basket includes nutritional items
in the following broad food categories;
starchy food (e.g. maize meal), vegetables
(e.g. tomatoes and onions), fruits (apples,
bananas, oranges), dry beans and canned
beans (sugar beans and baked beans),
fish, chicken, lean meat, eggs (e.g.
chicken pieces and stewing beef), milk,
maas (low fat milk and maas), oil fat (e.g.
sunflower oil), sugar (white sugar and jam)
and miscellaneous (tea, salt and soup
powder).

This has negative consequences for
health, well-being, and nutrition. As

Nutrition and pricing
While the Commission’s essential food price reports have
understandably placed the focus on pricing when considering
the impact on consumers, it is important that one also considers
how these pricing effects alongside loss of income may impact
on nutrition, a reduction in which has broader societal costs.
When consumers, especially poorer consumers, are faced with
higher prices they may discard or decrease consumption of
healthier, more expensive nutritional items and buy cheaper and
less nutritious items (e.g. staple foods like maize and bread).
This issue of nutrition and the impact of changes to personal
income or the pricing of nutritious food is universal and has
been highlighted recently by the United Nations (UN) in the
context of the pandemic. The UN estimates that more than 820
million people were already classified as food insecure prior to
the pandemic. However, the World Food Programme estimates
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Stunting is a nutritional disorder of children failing to achieve their genetic potential for height.
Wasting occurs when the weight of children is too low for their height. Wasting can be a result of rapid weight loss in young children caused by
illness, inadequate food intake or feeding practices, poor hygiene and sanitation, such that dietary intake does not meet their nutritional needs.
Wasting increases the probability that children become poor and suffer ill-health throughout their lives, and that they and their children after
them will die early.
The Impact of Covid-19 on Food Security and Nutrition. June 2020. Available at: https://www.un.org/sites/un2.un.org/files/sg_policy_brief_on_
covid_impact_on_food_security.pdf
Asia and the Pacific Regional Overview of food security and nutrition by the Food and Agriculture Organization (FAO) of the United Nations. 2020. Available at: https://docs.wfp.org/api/documents/WFP-0000123013/download/?_ga=2.245867396.1604901592.16155478021276688766.1615547802
Household Affordability Index February 2021. 03 March 2020. Available at: https://pmbejd.org.za/
The PMBEJD basic nutritional food index is derived by tracking prices of the following food groups: starch foods( maize meal, oats porridge,
brown bread, rice, samp and potatoes); vegetables (onion, tomato, carrot, spinach, cabbage, green pepper and butternut); fruits (orange, apple, banana); dry beans and canned beans (sugar beans, baked beans) ; fish, chicken, lean meat and eggs (eggs, beef, neck, stewing, tinned
pilchards, chicken pieces, chicken livers); milk, maas (low fat milk, maas) fat, oil (soft tub margarine, sunflower oil, peanut butter, mayonnaise)
sugar (white sugar, jam) and miscellaneous (tea, salt and soup powder).
The PMBEJD reports 4 basic nutritional food indices for children according to age groups and an average for all children. The latter is reported
in this instance.
According to PMBEJD, 8500 kilojoule intakes are applicable for Girls/ Boys aged 10 to 13 years, Adult women aged 19 to 64 years and Elderly
women over the age of 65.
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Figure 1: Basic nutritional basket price trend
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The Commission received a number of
complaints and acted swiftly to bring discipline to
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Figure 2: Daily prices for ginger and garlic

As highlighted by the UN and FOA
studies, these findings are consistent
with other countries and the impact of the
Covid-19 pandemic. An area of further
research that can be pursued is analysing
the extent of the shift from nutritional
food to cheaper alternatives as a result of
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A food trend that caught the attention
of the press and social media was the
movement in prices of ginger and garlic,
with exceptionally high prices being noted
over January 2021 and into February
2021, a period that also saw a peak
in Covid-19 cases.10 The Commission
received a number of complaints and
acted swiftly to bring discipline to the
retail market for the benefit of consumers.
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The second wave: ginger and garlic

R200

13 Oct 2020

these price changes.

R250

6 Oct 2020

An analysis of the yearly change in prices
between January 2020 and January
2021 shows that this basic nutritional
basket saw its price increase by around
6.1% while the Food CPI as reported by
StatsSA for the same period was 5.6%
and the overall annual CPI in January
2021 was 3.2%. In other words, the price
of the indicative basic nutritional basket
increased by a higher rate than the Food
CPI and overall CPI. This will certainly
negatively affect the health and nutrition

of poorer households and is therefore a
cause for concern.

1Oct 2020

price of eggs sharply increased in April
2020 from around R63/month to around
R105/month but has since returned to
pre-lockdown levels of around R68/
month in January 2021. The same trend
is observed for fresh produce items such
as oranges and onions where we observe
that the Covid-19 pandemic caused a
disruption in these prices initially, but
prices for some of these fresh produces
have since returned to pre-lockdown
levels. This analysis is consistent with
the Commission’s findings in previous
reports.

Garlic

Source: Joburg Market

Data from the Joburg Market (the
Johannesburg fresh produce market)

9

We took the basic nutritional food basket as identified by PMBEJD and constructed a basic nutritional food index using CPI data from Stats SA.
Some products contained in the PMBEJD’s basic nutritional food basket are not contained in the CPI data and thus excluded from this Index. In
some instances, the closest product in the CPI data to the one identified in the PMBEJD ‘s basic nutritional food index is used. In instances where
there was one missing data point (often for May 2020), the average price for April and June was used as the May price. Spinach/Morogo was also
excluded from this index as it has many missing data points. In some instances, the units of measurements identified in the PMBEJD report were
different to the units of measurement in the CPI data and for those products we scaled the pricing to make it the same unit of measurement. This
basket is thus indicative of the general basic nutritional food basket per month.
10 Khurana, A. 27 Jan 2021. South Africa’s ginger prices skyrocket in 2021 as Covid19 induced demand continues. Available at: https://www.tridge.
com/stories/south-africas-ginger-prices-skyrocket-in-2021-as-Covid-19-induced-demand-continues-to
22
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The pricing trend of the basket is mainly
driven by products such as rice, beef stew,
chicken portions frozen- non IQF, eggs,
oranges and onions. For instance, the
weighted price of rice within the basket
has been on a steady increase with some
fluctuations from around R25/month in
January 2020 to around R38/month in
January 2021. On the other hand, the
weighted price of chicken portions/kg in
the basket sharply increased in April 2020
from around R48/month to R60/month but
the price has since returned to something
like pre-lockdown levels of around R53
in January 2021. Similarly, the weighted

R680

Daily price/kg

The Commission has considered price
movements on a national level over the
past year using StatsSA data9. As shown
in the Figure below, the monthly cost of
the basic nutritional food basket based
on an 8500-kilojule intake per person has
increased steadily over the past year. The
price for the basket was around R711/
month in January 2020, after which it saw
a sharp increase in April 2020 to around
R801/month and thereafter reduced to
around R766/month in May 2020. This
is consistent with the Commission’s own
findings that the initial lockdown resulted
in panic buying and a sharp depreciation
of the Rand impacting on essential foods,
a trend exacerbated by price gouging
from retailers. It has since hovered around
the R760/month level.
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shows how wholesale prices moved over the period. It appears
that the health properties of these products in the midst of growing
Covid-19 infection rates contributed to a significant increase in
global demand and a local shortage over a time where imports
are relied upon in South Africa. Ginger prices rose from around
R50/kg to R75kg/kg in November and December 2020 to a peak
of R238/kg in mid-January 2021. Garlic also saw increases in
prices, although not to the same degree. However, garlic prices

a growing, deconcentrated and inclusive economy

appear to have been sustained at a level higher than before the
increases in December and January.
While ginger prices at the fresh produce market broke above
the R200/kg price range for less than two weeks, retail prices
of over R400 were widely reported at certain points, pointing to
substantial retail Rand margins being applied.
Gross profits on a product are meant to provide a margin for
23

Figure 3: Ginger wholesale prices and margins illustration

Figure 4: Ginger retail prices and absolute gross margins (Rands)
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Source: Joburg Market, Commission calculations

covering typical operational costs such
as transport, to provide for any spoilage
or wastage, and the working capital costs
of product on the shelves. Faster moving,
less perishable, and more expensive
products tend to require lower gross
margins (in percentage terms), whereas
slower moving, more perishable and less
expensive products attract higher gross
profit margins (in percentage terms). When
these factors change, in a competitive
market one expects the percentage
margins to change (adjusting to similar
Rand margins) because the costs will
no longer justify the Rand margins that
emerge, however this does not appear to
be the case.

R-

What the Commission observed in its
investigations is that in many cases similar
percentage margins were being applied
to ginger and other products regardless
of the vast movements in the cost price
and demand more broadly. Whilst the
gross profit margins (in percentage
terms) remained similar in many cases,
retail prices and absolute Rand margins
(the wholesale-retail spread) have risen
dramatically due to the increase in cost
price. For instance, the Commission
has observed high average margins of
as much as 30% to 40% in ginger, and
in many cases these margins have not
changed even where overall prices have
increased sharply.

Absolute margin (price spread)

Source: Ginger price complaint investigations

To illustrate the impact of this, the Figure
below uses the monthly average ginger
price (per kg) from the Joburg Market
as the cost price and also shows an
assumed gross mark-up of 40% applied
to the wholesale price. The Figure
illustrates that when the same percentage
margin is applied, and wholesale prices
increase substantially, absolute Rand
margins increase significantly. Given that
the Rand margin is essentially there to
cover the same costs as when the cost
price was lower, one would expect that in
a competitive market these Rand margins
would remain roughly the same, and hence
percentage margins would decrease.

of the instances investigated, which is a
concern for the Commission. As can be
seen from the Figure, the absolute Rand
margin in December would be R27.53
for a 40% percentage margin, whereas
for January, despite the same mark-up
in percentage terms, the gross margin
would be R68.74, or more than double the
absolute margin customarily earned. As
the graph shows, this then dramatically
increases the notional retail price from
R96.35 in December 2020 to R240.58
in January 2021 even though the cost is
only R171.84 in January. The graph also
highlights the highest cost price from
the Joburg market data of R238.02 on 5

January 2021 with an absolute margin of
R95.21 when applying the 40% markup.
When considering the actual pricing data
from the Commissions investigations
(which are still ongoing) up until the end
of January 2021 when the investigations
were initiated, we tend to see that as the
retail price of ginger increases there are
also increases observed in the absolute
Rand margins for ginger.11 This shows
that actual investigation data is consistent
with the proposition above regarding
market outcomes if the same notional
markup percentage is applied over time.
Ultimately,

what

is

clear

from

the

investigation data is that price gouging
in this context takes the form of retailers
profiting from massive hikes in Rand
margins by continuing to charge the same
high percentage margins despite no longer
being appropriate in the face of a massive
change in the cost price for ginger and
garlic. In essence, the Rand margin that
results is not cost justified, the relevant
test under the Consumer and Customer
Regulations. Beyond the observation
of rising absolute Rand margins at the
retail level as cost prices increase, further
investigations have also shown that there
is possibly similar conduct also present
at the packing and distribution stages of

However, this was not the case in many
11 The Figure represents 136 observations of prices over the December 2019 to January 2021 time period.
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the food value chain too. In the case of ginger and garlic, the
Commission engaged the major national retailers to drop their
percentage margins and cap their Rand margins at pre-covid
levels. It is expected that data for February will show a reduction
in retail prices on the back of these agreements and reductions
in wholesale prices.
In addition, what is concerning is the observation of sizeable retail
margins for fresh produce throughout this price monitoring period
by the Commission. This is concerning because fresh produce
is a core component of the nutritional food basket as outlined
above, and therefore the high margins will increase the likelihood
of larger amounts of the population failing to get a nutritional diet.
This is particularly concerning in a pandemic where nutrition is
essential in building the body’s immune system.
Beyond the high margins for garlic and ginger, the Commission’s
investigations have revealed sizeable margin levels across a
range of fresh produce products and across different retailers.
From around December 2019 to April 2020, the investigation data
showed that the average gross margins for some fruits ranged
from 31% to 51% (a gross margin of 50% represents a markup of double the cost price), and the price data for vegetables
showed a similar gross margin range of around 30% to 55% over
this period. It is a concern that we are seeing some of the highest
margins and markups on products which are a key part of the
nutritious food basket.
The fact that fresh produce is perishable and therefore susceptible
to waste is not a complete answer to the high margins as
competitive markets should ultimately drive greater efficiency in

demand projections by retailers to reduce waste and margins.
The lack of competitive pressure on retailers is likely to be the
legacy of exclusive leases which prevented localised competition
from other supermarkets, but also independent greengrocers,
butcheries and bakeries. Localised competition is likely to be
most important for fresh produce and other perishables, such
as bread and milk, because consumers will have to replenish
these more frequently and therefore may opt for convenience as
a primary driver. The recent settlement agreements will hopefully
start to address these issues, but promoting a more rapid entry
of competing stores will also be essential to the speed of market
correction. For this to happen, fair treatment of smaller retail
tenants in shopping centres and convenience strips, as well as

Figure 6: Wholesale beef carcasses and retail beef price (per kg)
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non-discriminatory treatment by major suppliers is also essential.
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Second wave: other products
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In the previous food price reports, the Commission has considered
how the lockdown and pandemic’s first wave affected the prices
of a lot of essential food products, and how some of these price
effects have taken a while to subside, particularly in the retail
market.
As part of the food monitoring efforts, and following on from
the experience with ginger and garlic, there was a concern that
the second wave of Covid-19 infections may result in further
pricing effects for different essential foods. The Commission
updated previous analyses from the first three reports in order to
understand what impact the second wave may have had.
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has increased again from October to
November driven mainly by a retail price
rise over this period. Producer prices
for potatoes have since December 2020
returned to pre-lockdown levels, while the
retail prices remain slightly higher than
price levels before the lockdown. While
there appears to be no concern specific
to the second wave of the pandemic,
margins thus far have not returned to precovid levels in all cases. This is a cause
for concern over the nature of competition
in the market. A similar trend is evident
for eggs (in the Figure above) with no clear
impact from the second wave but margins
not having returned to the pre-pandemic
levels.

Figure 8: Egg prices and margins
60

In summary, we see that the second wave
of the pandemic does not appear to have
resulted in any real pricing effects except
for ginger and garlic, but there are still
some concerns over general sustained
price inflation and that higher margins
generated in the first wave in some cases
have not returned to where they were
before.
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In early 2020, it was forecasted that the
upcoming maize crop would be a bumper
harvest. With forecasts of a bumper
harvest came expectations of lower prices

10

for maize and therefore lower prices for
maize meal at the retail level. However, in
recent months, there have been complaints
about rising prices for maize meal at the
retail level alongside higher prices for
maize on SAFEX. An assessment of the
pricing dynamics in the maize markets
shows how movements in the international
market ultimately drive local pricing. The
following Figure shows average maize
meal price based on StatsSA data. While
there is some volatility in pricing and an
apparent spike in pricing around April and
May 2020, prices for maize in October
2020 were essentially at a similar level to
the first months of 2020. After October
2020, prices increase sharply. Thus while
a bumper crop occurred, the prices at a
retail level continued to grow on the back
of increases already seen in 2019.
The following Figure shows both the
international price for maize since January
2019 (in US dollars per ton) and the
estimated Export Parity Price (EPP) in
Rand per ton. The Figure clearly shows
a steep increase in pricing from late July
2020. The increase in the EPP price is
clearly driven by the increase in US dollar
denominated international prices. The
increase in international prices appears
to have been driven by reduced yields
internationally (Southern Europe and

South America) and strong demand for
maize in China.
An examination of the traded Safex price
for maize, as seen in the Figure below,
shows that prices have generally moved
within the band between EPP and IPP.
The Figure illustrates that local maize
prices tend to move with international
maize prices and thus any local supply
changes (such as a bumper crop) may not
have a significant effect on pricing – it may
merely push prices closer to EPP (which
appears to have occurred in the beginning
of the season around May to July 2020).
What is therefore apparent is that even
where there are local maize yields with
greater levels of local supply, this is no
guarantee of lower local prices. This is
perfectly illustrated in the second half of
2020 and beginning of 2021 where rising
global prices have lead to increases in
the traded maize price on Safex, and this
appears to have flowed through into higher
prices for maize meal. While lower crop
harvests may mean that prices migrate
upwards towards IPP, it is a clear reminder
that local prices may not ultimately be
determined by local market dynamics
even where bumper crops occur.
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Figure 9: Maize meal retail prices

Eggs retail price

Source: Statistics South Africa
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context. Food supply chains may also
have adapted.
Another key trend we have seen is that
there have been steady increases in retail
prices since the first wave had passed,
indicating growing price inflation absent
from previous years. In some cases there
has also been a steady increase in retail
margins as observed in previous reports.
The pricing effects are not limited to the
second wave period and are thus unlikely
to be driven by the second wave, but are
notable across a number of products.
The meat markets provide some examples
of this. For instance the Figure below
shows wholesale beef carcasses prices
and the retail prices for various beef

products. The Figure shows that there
were larger price changes at the retail
level across the products compared to the
year before. The wholesale-retail pricing
spread is yet to return to pre-lockdown
levels.
For potatoes, the updated StatsSA data
on producer and retailer prices shows
that, after a spike in the wholesale-retail
spread over the initial lockdown, a sharp
decrease in the wholesale-retail spread
occurred between May and September
2020. However, a significant but transitory
increase in wholesale prices appear to
have driven a similar trend in retail prices,
with the wholesale-retail spread at a
higher level in November, December and
January than pre-Covid. The price spread
Competition Commission South Africa
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appears to have had little effect on
essential food product prices at both the
wholesale and retail level beyond specifics
such as ginger and garlic. For instance,
this is shown in the following Figure which
shows the price of onions at the Joburg
Market (fresh produce market) across the
first and second waves. In the first wave
there is a clear price spike based on panic
buying as outlined in the first essential
food price monitoring report. However, as
the Figure for onions below shows, there
is no discernible impact from the second
wave on pricing. This is possibly due to
the lack of panic buying by consumers,
itself a result of no hard lockdown during
this period and further that consumers are
likely more accustomed to the pandemic
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Figure 10: International prices for maize compared against export parity
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After four essential food price reports, and a year after the
onset of the Covid-19 pandemic and the hard lockdown
imposed in South Africa, it is clear that the effects of the
pandemic extend beyond the health related aspects
and into the economic and social spheres of our society.
With respect to the price of essential food products – the
focus of this and the previous three essential food price
reports – there were clear effects in the retail markets,
to the benefit of national retailers. While some impacts
were observed in the wholesale markets these appeared
to correct reasonably quickly. However, in key products
retail prices increased relative to wholesale prices, which
saw an increasing spread between the wholesale and
retail prices. For a number of products the increased
spread between wholesale and retail pricing was more
persistent than expected, and data only now suggest that
markets have largely returned to something resembling
the pre-lockdown situation.

Source: Statistics South Africa

Figure 11: EPP, IPP and SAFEX maize prices 2020/2021
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The examination of food pricing for essential products
in the past year has revealed more than just the impact
of Covid-19 and the initial lockdown. It has revealed a
number of broader concerns with the functioning of
food markets and value chains that suggest competition
dynamics that may need to be addressed. These include
the tendency of retail prices to respond more quickly

to input cost increases and less slowly to input costs
decreases; concerns over pricing outcomes across the
various fresh produce markets that cannot be immediately
explained; concerns over the potential squeezing of
farmers in dairy (and likely other) markets; and, as per this
report, the ability to continue to impose high percentage
margins on products that undergo massive increases in
wholesale costs.
Furthermore, this report has also emphasised that the
consequences of price increases for essential foods
are not only economic, but far broader. Higher prices
for nutritious, healthy food see consumers move their
spending (and consumption) to cheaper staple foods,
which results in broader socio-economic effects.
Moving forward, the Commission will continue to focus on
food markets in its research, advocacy and enforcement
work. These essential food price monitoring reports will
continue to be released, but on a bi-annual basis (rather
than quarterly). The Commission will draw on the findings
of these reports in considering potential scoping studies
to understand if there are any specific competition
concerns that can be addressed through enforcement or
to initiate a market inquiry.
ECONOMIC RESEARCH BUREAU

Import Parity Cape Town (R/ton)

Source: Sagis, Commission calculations
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The UK Merger Assessment Guidelines9
note that there are two ways that the
removal of a potential entrant could
lessen competition by weakening the
competitive constraint on the incumbent.
The first is “where the merger involves a
potential entrant that could have increased
competition”10 and the second is where
one of the merging firms “is not in the
market, but which nevertheless imposes
an existing constraint because of the
threat that it would enter if existing firms in
the market raised their prices”11.

THE POTENTIAL
COMPETITION THEORY OF
HARM FOR MERGERS IN
DEVELOPING MARKETS

In the first case, the Authority will consider
the following questions in assessing
unilateral effects:
“Would the potential entrant be likely to
enter in the absence of the merger[?]”12
“Would such entry
competition?”13

By Salma Kagee

M

erger
policy
regarding
potential competition theories
of harm has been developed
in a series of actions by the
judiciary and enforcement agencies over
several decades.1

Typically, two types of potential
competitor are considered based on the
nature of the merger and its likely effects
on competition: the perceived potential
competitor and the actual potential
competitor.2 The perceived potential
competitor is a non-incumbent firm that
is perceived to be a potential entrant by
the perceived to be a potential entrant
by incumbent(s) and, as such, constrains
them from raising prices, deteriorating
quality, or reducing innovation. Mergers
involving a perceived potential competitor
would remove this constraint, resulting in
higher prices, a deterioration in quality,
or a reduction in innovation. The actual
potential competitor is a non-incumbent
firm that is objectively likely to enter the

market. A merger involving an actual
potential competitor prevents future entry
that would otherwise lead to a decrease
in concentration and strengthening of
competition.
The 2010 US Horizontal Merger Guidelines
states that its agencies will “consider
whether the merging firms have been,
or likely will become absent the merger,
substantial head-to-head competitors”3
and on the disruptive role of one of the
parties, such as “if one of the merging
firms has a strong incumbency position
and the other merging firm threatens to
disrupt market conditions with a new
technology or business model, their
merger can involve the loss of actual or
potential competition”4.
The EU horizontal merger guidelines5
horizontal anticompetitive effects are
deemed likely to occur “if the potential
competitor significantly constrains the
behaviour of the firms active in the

market”.6 The Guidelines envisage two
scenarios where this is likely to be the
case: the potential competitor’s assets
can “easily be used to enter the market
without incurring significant sunk costs”
or where the potential competitor is “very
likely to incur the necessary sunk costs
to enter the market in a relatively short
period of time after which this company
would constrain the behaviour of the firms
currently active in the market”.7
The Guidelines provide two conditions
under which a merger with a potential
competitor would have significant
anticompetitive effects: “the potential
competitor must already exert a significant
constraining influence or there must be
a significant likelihood that it would grow
into an effective competitive force” and
“there must not be a sufficient number of
other potential competitors, which could
maintain sufficient competitive pressure
after the merger”.8

1 John Kwoka, Eliminating Potential Competition, in 2 ISSUES IN COMPETITION LAW AND POLICY 1437 (ABA Section of Antitrust Law 2008)
2 ABA Section of Antitrust Law, Mergers and Acquisitions: Understanding the Antitrust issues (4th Ed. 2015); John Kwoka, (2009), “Mergers That
Eliminate Potential Competition”, Research Handbook on the Economics of Antitrust Laws (Einer Elhauge, ed)
3 U.S. Department of Justice & the Federal Trade Commission, Horizontal Merger Guidelines (2010), available at, p. 3
4 Ibid. p. 4
5 European Commission, Guidelines on the assessment of horizontal mergers under the Council
Regulation on the control of concentrations between undertakings, OJ C 31, 05.02.2004, 5 - 18; available at https://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:52004XC0205(02):EN:HTML, accessed on 18 March 2020
6 Ibid. para. 59
7 Ibid.
8 Ibid. para. 60
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In the second case, the guidelines note
that such a theory of harm may arise even
though the Authority does not believe
entry will actually occur.14 The constraint
by this perceived potential competitor (as
opposed to an actual potential competitor)
is deemed likely if “its entry can take
place without incurring any substantial
sunk costs” and if “it can happen within
a year”, bearing in mind market-specific
characteristics.15 In assessing unilateral
effects in the second case, the Authority
“will consider whether the presence of

perceived potential competition resulted
in the pre-existing prices of the incumbent
firm (or firms) being lower than they would
otherwise have been”.16
In evaluating whether the acquisition
might lessen competition by eliminating
the probable entry, the Courts17 have set
forth two essential preconditions: the
acquiring firm has available means for
entering the target market other than by
acquiring the target firm and that those
means offer a substantial likelihood of
ultimately producing de-concentration
of that market or other significant procompetitive
effects.18
The
general
requirements for the potential competition
doctrine are a concentrated, oligopolistic
relevant market and that the potential
entrant is one of only a few potential
entrants.
The limitations of the potential
competition doctrine
There is widespread concern that merger
control is currently under-enforced and
that competition authorities rarely review
and rarely prohibit mergers that eliminate
a potential competitor.19 Much of this
concern stems from the unprecedented
scale of acquisitions by Big Tech firms,
which have thus far managed to escape
competition scrutiny, and the growing
concern that these acquisitions have
provided these firms with the strategic

means to cement and protect their
dominance.20
Although,
concerns
have also been raised in the context of
pharmaceutical markets21 and innovation
markets in general22.
The main limitation of the test for potential
competition theories of harm is the degree
of certainty required, which is mainly a
function of how decisions have evolved
over time.23 Concrete documentary
evidence is required to demonstrate not
only that the potential entrant intends to
enter the market, but also that the entrant
would be an effective competitor and that
the entrant would substantially improve
competitive conditions in the market.24
Such hard evidence is unlikely to be
available or easily obtained in practice.25
When the harms of such acquisitions are
both well-established from a theoretical
standpoint and predicted to be substantial
in the case of innovation markets26,
it has been argued that a far more
prudent approach would be to conduct a
probabilistic inquiry that incorporates the
magnitude of the harm.27
Acquisition in lieu of entry in
developing markets
The application of potential competition
theories of harm is all the more relevant
in a developing country context.
Developing countries tend to face undue
concentration, due to the small size of

9 CMA Merger Assessment Guidelines (CC2/OFT1254 1 September 2010) available at: https://assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/file/284449/OFT1254.pdf, accessed on 18 March 2020
10 CMA Merger Assessment Guidelines (CC2/OFT1254 1 September 2010) available at: https://assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/file/284449/OFT1254.pdf, accessed on 18 March 2020. para. 5.4.14
11 Ibid. para. 5.4.16
12 Ibid. para. 5.4.15(a)
13 Ibid. para. 5.4.15(b)
14 Ibid. para. 5.4.16
15 Ibid. para. 5.4.17
16 Ibid. para. 5.4.18
17 Id. At 633. Also ABA Section of Antitrust Law, Mergers and Acquisitions: Understanding the Antitrust issues (4th Ed. 2015), page 351.
18 See Marine Bancorp., 418 U.S. At 633.
19 Motta, M. and Peitz, M. (2020) Removal of Potential Competitors – A Blind Spot of Merger Policy? CRC TR 224 Discussion Paper Series,
University of Bonn and University of Mannheim, Germany.
20 Mark Glick & Catherine Ruetschlin, 2019. “Big Tech Acquisitions and the Potential Competition Doctrine: The Case of Facebook,” Working Papers
Series 104, Institute for New Economic Thinking
21 Motta, M. and Peitz, M. (2020) Removal of Potential Competitors – A Blind Spot of Merger Policy? CRC TR 224 Discussion Paper Series,
University of Bonn and University of Mannheim, Germany.
22 Cristina Caffarra, Gregory Crawford, and Tommaso Valletti, “‘How Tech Rolls’: Potential Competition and ‘Reverse’ Killer Acquisitions”, VoxEU,
May, 11, 2020
23 John Kwoka, Eliminating Potential Competition, in 2 ISSUES IN COMPETITION LAW AND POLICY 1437 (ABA Section of Antitrust Law 2008)
24 Motta, M. and Peitz, M. (2020) Removal of Potential Competitors – A Blind Spot of Merger Policy? CRC TR 224 Discussion Paper Series,
University of Bonn and University of Mannheim, Germany.
25 Ibid.
26 Ibid.
27 Bloomfield, Doni, Getting to “May Be”: Probability, Potential Competition, and the Clayton Act (June 8, 2020). Available at SSRN: https://ssrn.
com/abstract=3589820 or http://dx.doi.org/10.2139/ssrn.3589820
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their economies, high entry barriers,
and underdeveloped credit markets.28
The South African economy is unduly
concentrated
with
most
markets
dominated by five or fewer firms. Recent
research by the Competition Commission
shows that there is very limited movement
of firms between size categories across
the economy, with the market shares of
the largest firms being relatively durable
across most sectors.
Furthermore, in a developing country
context, leading national firms tend
to pursue a conglomerate strategy by
expanding into adjacent markets either
in lieu of, or in addition to, regional or
international expansion of the core
business. This has long been considered
a rational strategy in a developing market
context where favoured access to scarce
finance and skills along with the importance
of brand in building consumer trust make
it more successful than conglomeration
in more developed economies29. Such
a strategy identifies adjacent markets
where the firm can leverage off existing
assets such as existing complementary
products, distribution channels, captive
customers, or skill sets.
Greenfield entry by these firms can bring
positive competition benefits to these
adjacent markets, as these firms may be
better equipped to rapidly expand and
provide a competitive constraint against
incumbents in the targeted market. A
good example of such behaviour is
the expansion of Discovery Health into
the adjacent markets of life insurance,
vehicle insurance, and even banking, by
leveraging off its customer base, health
data insights and behavioural business
model toolkit. However, the benefits of
such expansion may be lost where the
strategy is one of acquisition of a leading
firm in the adjacent market rather than
organic growth or the acquisition of a
smaller market player which is assisted to
grow.
The same line of thinking may be applied
to global firms seeking to enter developing
markets. Small or developing economies
that require extensive localised investment

may not initially be attractive to global firms
to persuade them to enter. This allows
local entrepreneurs the space to copy the
business models and innovations of these
global firms, make the required localised
investments and develop into strong, local
competitors.
Once global firms develop an interest
in entering the market, they have a
choice between entering via greenfield
or brownfield investment. It may be
undesirable for either the global firm
or local incumbent to compete headto-head in these markets, particularly
with the same business models and
innovations. In these circumstances,
there is a mutual incentive to combine
operations rather than compete. A large,
well-resourced potential entrant that
could have brought fierce competition
to a locally concentrated market instead
acquires one of the competitors – often
the market leader – and reinforces the
market concentration.
Case studies
The following case studies demonstrates
the Commission’s approach to applying
potential competition theories of harm
in the case of mergers where a wellresourced, global firm has sought to
purchase a local firm – in two of these
cases, it was the market leader – rather
than enter the market organically.
BATSA/Twisp
In the large merger between British
American Holdings South Africa (Pty) Ltd
(“BAT Holdings SA”) and Twisp (Pty) Ltd
(“Twisp”), notified to on 4 January 2018,
the Commission considered whether the
transaction would lead to the removal of
an actual potential competitor to Twisp in
the e-cigarette market.
BAT Holdings SA controls BATSA. BATSA
is a leading cigarette manufacturer in
South Africa with a portfolio of more than
20 cigarette brands. Twisp is a South
African based supplier of bespoke vaping
products (e-cigarettes). The company was
established in 2008 and is known as the
leading e-cigarette brand in South Africa.

In assessing the potential competition
theory of harm with BAT Holdings SA
as an actual potential competitor in the
e-cigarette market, the Commission
considered evidence on the intent and
likelihood of BAT Holdings SA’s entry into
the e-cigarette market, the competitive
conditions in the e-cigarette market, and
whether greenfield entry by BAT Holdings
SA, as compared to entry by way of the
merger, has a substantial likelihood of
realising pro-competitive benefits to the
market for e-cigarettes.
The Commission found that BAT Holdings
SA was planning to introduce an
e-cigarette product into the South African
market and, unlike other entrants into the
market, would have been able to enter
into the market on a larger scale than
its competitors and as such would have
been in a position to effectively compete
with Twisp, the dominant supplier of
e-cigarettes in the domestic market.
On this basis and with regard to additional
theories of harm relating to exclusionary
portfolio
effects,
the
Commission
recommended that the merger be
prohibited. However, subsequent to
its consideration of further discovery
and factual witness statements, the
Commission changed its recommendation
from a prohibition to a conditional approval.
The basis of this about-turn was that the
Commission could “not sustain its original
theory of harm relating to the removal of
a potential competitor since the additional
information it now had showed that there
were at least five competitors to Twisp in
the South African vaping market (including
Vape King, Vaperite, Vape Shop, Evolution
Vape and Nico-E) that impose a significant
competitive constraint on Twisp”.30
MIH/We Buy Cars
On 19 September 2018, Commission
was notified of a large merger whereby
the Naspers Group intends to purchase a
controlling stake in WeBuyCars (Pty) Ltd
(WeBuyCars). Naspers is a global internet
group and controls in excess of 79
firms in South Africa, including OLX and
Autotrader. OLX is an online generalist

28 Cernat, L. and Holmes, P. (2004) Competition, competitiveness and development: lessons from developing countries. United Nations Conference
on Trade and Development, UNCTAD/DITC/CLP/2004/1. Available at https://unctad.org/system/files/official-document/ditcclp20041ch0_en.pdf
[Last accessed on 25 March 2021]
29 Ramachandram et al (2013) Why Conglomerates Thrive (Outside the US), Harvard Business Review (December 2013 issue)
30 Tribunal case no. LM262Jan18, Reasons for decision para. 28
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classified advertising platform and
Autotrader is a specialised automotive
online advertising portal. WeBuyCars is a
car-buying service, with a core focus on
buying used vehicles from individuals at
scale and then off-loading these vehicles
to dealers and consumers.

look at the likelihood of entry, whether the
firm had alternative means for entering the
market other than through the merger, the
competitive conditions in the market, the
existence of other potential entrants, and
whether entry by the firm would realise
pro-competitive benefits.

The Commission considered the activities
of the merging parties and found that the
proposed transaction does not present any
horizontal overlap as the Naspers Group is
not active in the buying and selling of cars
in competition with WeBuyCars. However,
during the investigation, the Commission
learned that the Naspers Group had
already acquired a stake in Frontier
Car Group Inc (FCG) and through this
acquisition, the Naspers Group intended
to enter the South African market for
wholesale and online buying of cars from
the public and selling to dealers in direct
competition with WeBuyCars.

It was only in one of these cases that the
potential competition theory of harm was
brought before (and succeeded before) the
Tribunal. Yet insights can be drawn from
all of these cases on the Commission’s
approach to the potential competition
theory of harm and how this approach can
be developed for future cases in light of
South Africa’s developing country context.

FCG is currently not active in South Africa.
It became apparent from various internal
documents and press announcements
that the Naspers Group, through FCG
has been anticipating entering the South
African market for the online purchase of
used cars from the public in competition
with WeBuyCars.
The Commission determined that FCG,
together with Naspers, was a likely
entrant into the South African guaranteed
purchase used car marketplace. The
evidence further indicated that the tie-up
between FCG and Naspers represented
a formidable entrant relative to existing
start-ups due to the synergies arising
from the combination of OLX, Autotrader
and FCG. The Commission further found
that WBC is the market leader in the carbuying space.
The Commission prohibited the merger,
and the decision was upheld by the
Tribunal, on the basis that the merger
would remove FCG as a potential entrant
and raise barriers to entry and expansion
in the market for car-buying services.
Lessons
The approach of the Commission to
applying the test has remained largely
similar to the traditional approach
across these cases. The focus of the
Commission’s investigations has been to

While the traditional approach has been
followed in these cases and proven to be
successful where it was pursued, the fact
that this theory of harm is rarely applied
in merger assessment is partially a result
of the overly onerous requirements for
success in bringing a potential theory of
harm before the Tribunal. However, when
one of the parties has an entrenched
dominant position, it has been suggested
that there should be a reversal in the
burden of proof where the merging parties
would be required to demonstrate that
the merger does not raise issues or that
the expected efficiencies are sufficiently
large to overcome these harms. This brief
does not necessarily go that far for the
time being, but it does advocate a more
probabilistic approach to the assessment
of likely entry which incorporates the
expected harms to the market.
Another observation from the BATSA/
Twisp merger and the MIH/WeBuyCars
merger is that the merging parties may
argue, for the purpose of arguing that
other potential entrants exist or that there
is vibrant competition in the market,
that entry the market is relatively easy
or that existing market participants are
numerous. Greater emphasis needs to
be placed on examining the quality and
likely effectiveness of these entrants and
whether existing competitors would be
effective at neutralising any anticompetitive
concern. It is not enough to observe entry;
the entry must not just be likely and timely,
but also substantive. Substantiality of
entry requires consideration of the quality
of entrant, the market segment they are
entering, and the barriers to expanding
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to a material size once entered. Similarly,
the existence of other competitors in the
market is not sufficient to argue that the
market is competitive. Effectiveness of
competitors requires consideration of the
closeness of competition between these
competitors and the merging parties and
the necessary assets and infrastructure
that would provide these competitors with
the avenue for expansion.
Furthermore, ease of entry for the potential
entrant is not a valid basis for ignoring the
competitive benefits of greenfield entry.
Once a merger has been prohibited, it
is easy and convenient for the potential
entrant to disown an entry strategy. A
typical argument put forward in such
instances is that the acquisition would
allow the business to establish a presence
faster than greenfield entry and, as such,
the business would not be entering
via greenfield investment. There are
significant benefits to greenfield entry by a
well-resourced, global firm when markets
are concentrated and dominated by a
large incumbent. As such, the assessment
of entry should be probabilistic and on the
basis of documentary evidence.
Conclusion
There is widespread concern that merger
control is currently under-enforced and
that competition authorities rarely review
and rarely prohibit mergers that eliminate
a potential competitor. In a developing
country context of highly concentrated
markets, greenfield entry is an important
means for increasing competition and
enhancing consumer welfare. The
Commission has approached potential
competition theories of harm with a fairly
traditional test based on the likelihood
of entry, whether the firm had alternative
means for entering the market other
than through the merger, the competitive
conditions in the market, the existence of
other potential entrants, and whether entry
by the firm would realise pro-competitive
benefits. This brief proposes that stronger
scrutiny be applied to arguments that
other potential entrants exist or that
competition in the market is sufficient.
Furthermore, the assessment of entry
should be probabilistic and on the basis of
documentary evidence.
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Figure 1: MMergers notified and finalised in the 2020/2021 and 2019/20 financial years
Source: M&A’s data
intermediate mergers, 72 large mergers and 9 small mergers. As
indicated above, generally there are more intermediate mergers
filed than large and small mergers.

mergers (30), large mergers (17) and 1 small merger. It is important
to note that the Commission generally receives a higher number
of intermediate mergers compared to large mergers (across
various periods). On annual basis, the Commission received 161

Q4 CASES BY MERGER CATEGORY
*Contributors: Grashum Mutizwa,
Ratshidaho Maphwanya, Thabelo
Masithulela, Mogau Aphane, Boitumelo
Makgabo Phillipine Mpane and
Amanda Mfuphi

OVERVIEW OF Q4
The Commission received 48 merger
notifications during Q4 and finalized 64
mergers in the same period. Year on
Year (quarterly) analysis shows that there
has been a decrease of approximately
27% in number of cases notified in Q4
of 2019/2020 (66 cases) versus Q4 of
2020/2021 (48 cases) financial year. The
decline in the number of mergers notified
to the Commission in Q4 was expected
given the current economic climate.
The number of mergers by decision shows
that out of the finalised 64 merger cases in
Q4, of these transactions 57 (86%) were
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approved without conditions and 7 (11%)
were approved with conditions. There
were no prohibited mergers in Q4.
The Division met the turn-around times for
all Phase 2 and Phase 3 cases finalized
in Q4. The Division did not meet the turnaround time for Phase 1 cases finalized in
Q4. During Q4, 12 conditions were closed,
and 10 new conditions were added to
the conditions monitoring list. At the
end of Q4, the MNU was monitoring 235
conditions.

Q4 STATISTICS
The Commission received 48 merger
notifications during Q4 and finalized 64
mergers in the same period. Year on
Year (quarterly) analysis shows that there
has been a decrease of approximately
27% in number of cases notified in Q4
of 2019/2020 (66 cases) versus Q4 of

70

2020/2021 (48 cases) financial year. The
decline in the number of mergers notified
to the Commission in Q4 was expected
given the current economic climate.
Figure 1 below shows a summary
of cases notified, finalized, decided
and abandoned/ withdrawn between
2019/2020 and 2020/2021 financial years.
The number of mergers by decision shows
that out of the finalised 64 merger cases
in Q4, of these transactions 57 (86%)
were approved without conditions and
7 (11%) were approved with conditions.
There were no prohibited mergers in
Q4. Overall, the Commission received a
total of 242 cases in 2020/2021 financial
year compared to 302 notifications in
2019/2020 financial year.
From Figure 2 below, majority of cases
that were notified in Q4 were intermediate
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Figure 2: Q4 cases by merger category
Source: M&A’s construction
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Table 1 below highlights the turnaround times for the different cases finalised in Q4 which shows that the Division has met turnaround
times for all cases.

Construction 1%

Table 1: Summary of average turnaround times, Q4

Energy 8%

Turnaround times

Target

Phase 1

23

20

Target Not Met

Phase 2

42

45

Target Met

Phase 3 Intermediate

N/A

60

N/A

Phase 3 Small

N/A

60

N/A

Phase 3 Large

109

120

Target Met

For the year, the merger cases had the following are turnaround
times: Phase 1 target met at 18 days for the year; Phase 2 target
met at 37 days for the year; Phase 3 intermediate target met at

Manufacturing 9%

Outcome

Source: M&A’s construction
55 days for the year; and Phase 3 large target met at 93 days for
the year. The Division met all the turn-around times for the year.

Other Services 2%

Administration and support
service activities 6%
Finance 14%

Health 1%
Professional,
scientific &
technical
activities 5%
Agriculture 5%

Table 2: Summary of average turnaround times, Q4 and the year.

Phase

Property 9%

Turnaround times

Target Met/Not
(Year)

Q1

Q2

Q3

Q4

Year

1

15

16

18

23

18

Met

2

33

34

39

42

37

Met

3(I)

58

51

57

N/A

55

Met

3(L)

97

72

93

109

93

Met

Mining 5%

Transportation
and storage 5%

Information and
Communication
Technology 8%

Source: M&A’s construction

C. SECTOR ANALYSIS
Most of the cases that the Commission
assessed in Q4 were in the wholesale
sector (22%). Other sectors that have
shown high proportions of notifications
were finance (114), property (9%),
manufacturing (9%), information and
communication
technology
(8%),
energy (8%), administration and support
service activities (6%), agriculture (5%),
professional, scientific and technical
activities (5%), mining (5%) and
transportation and storage (5%). The
other sectors of the economy such as
construction, health and other serves had
fewer than 5% of cases notified in this
period. Figure 3 below depicts the sectors
in which mergers took place in Q4.
It is important to also note that generally
the Commission process a lot of mergers in
the property sector, a majority of which are
large mergers as well as the manufacturing
sector. However, the Commission notes
38

that in this quarter it processed high
proportion of mergers in the wholesale
sector (22%).

D. KEY CASES IN Q4
Competition Commission recommends
conditional approval of the merger
between Ultimo Properties (Pty)
Ltd and JD Consumer Electronics
and Appliances (Pty) Ltd and part of
the rental enterprises of Steinhoff
Properties (Pty) Ltd, JD Group Property
Holdings (Pty) Ltd, Tanzanite Treasure
Trading 7 (Pty) Ltd, Showboat Trade
and Invest 17 (Pty) Ltd and Copperzone
185 (Pty) Ltd
On 02 March 2021, the Competition
Commission (Commission) recommended
to the Competition Tribunal (Tribunal) a
conditional approval of the merger wherein
Ultimo Properties (Pty) Ltd (Ultimo) and JD
Consumer Electronics and Appliances
(Pty) Ltd (CEA) (collectively the Acquiring

Group) intend to acquire part of the
rental enterprises of Steinhoff Properties
(Pty) Ltd (Steinprop), JD Group Property
Holdings (Pty) Ltd (JD Group), Tanzanite
Treasure Trading 7 (Pty) Ltd (Tanzanite),
Showboat Trade and Invest 17 (Pty) Ltd
(Showboat) and Copperzone 185 (Pty) Ltd
(Copperzone).
The South African operations of the
Acquiring Group include a number of
major retail businesses, comprising
discount, value and speciality stores. Its
brands include Pep, Ackermans, Russels,
Bradlows,
Sleepmasters,
Incredible
Connection, HiFi Corp, BUCO, Timbercity,
Chipbase, Tekkie Town, Rochester, John
Craig, Shoe City, Dunns and Refinery. In
addition, the Acquiring Group also owns
Tenacity which is a registered credit
provider and offers credit programmes
for the customers of Refinery, Ackermans,
Shoe City, Dunns, Tekkie Town, and John
Craig through branded store cards.
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Wholesale 22%

Figure 3: Sectoral analysis, Q4
Source: M&A’s construction
Of relevance to this transaction are the
properties owned by the Acquiring Group
in South Africa. The Acquiring Group
owns 16 properties in the Western Cape
including 1 A-Grade office property,
1 B-Grade office property, 1 C-Grade
office property, 2 warehouses, 1 light
manufacturing property, 1 high grade
industrial property, 6 street front retail
properties and 3 vacant land.
The Target Properties comprise of 11
properties of which 1 B-Grade office
property is located in Kuilsriver in the
Western Cape.
The Commission found that there is a
horizontal product overlap between the
merging parties in terms of rentable office

space and rentable warehouses. However,
the Commission found that the proposed
merger is unlikely to substantially prevent
or lessen competition in the market.
With regards to public interest, the
Commission found that the proposed
merger is likely to result in employment
concerns.
The Commission found that once Steinhoff
disposes of its property portfolio, there are
likely to be retrenchments in the future.
The Commission is of the view that given
that these retrenchments will result from
the sale of all of Steinhoff’s properties,
and this merger is part of the process
of disposing Steinhoff’s properties, the
retrenchments are indirectly as a result of
this merger. Although the retrenchments
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will not occur immediately following this
merger, the retrenchments are linked to
this merger.
Furthermore, it is not certain whether the
Commission will have an opportunity to
consider these retrenchments at a later
stage when the remainder of the Steinhoff
properties are sold as it is not clear at this
stage whether the sale of the remaining
properties will constitute notifiable
mergers.
In light of these concerns and the
uncertainties arising, the Commission
recommended
that
the
proposed
transaction be approved subject to
employment conditions.
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The Tribunal subsequently approved
the proposed transaction subject to
employment conditions.
Competition Commission recommends
conditional approval of the Shiselweni
Forestry Company (Ltd) and Peak
Timber Ltd and Peak Forest Products
(Pty) Ltd merger
On 02 February 2021, the Competition
Commission (Commission) recommended
to the Competition Tribunal (Tribunal) a
conditional approval of the merger wherein
Shiselweni Forestry Company (Ltd) (SFC)
acquired Peak Timber Ltd and Peak Forest
Products (Pty) Ltd (collectively referred to
as Target Firms or Peak).
SFC is a subsidiary of TWK Agriculture
Holdings (Pty) Ltd (TWK). SFC is a forestry
company located in eSwatini. Its forestry
plantations include wattle, eucalyptus
and pine plantations. TWK focuses on the
supply of agricultural and related services.
TWK’s products include timber, grain,
trade, mechanisation, financing, insurance
and vehicles and tyres.
Of relevance to the proposed transaction
are TWK’s activities in relation to the
supply of (i) untreated transmission poles;
(ii) treated transmission poles (from its
treating facility based in Swaziland, TWK
does not supply treated transmission
poles in South Africa); (iii) untreated
building and fencing poles; (iv) treated
building and fencing poles; (v) untreated
mining timber logs (not sawn); (vi) mining
timber logs (final product); (vii) pulp logs;
and (viii) woodchips.
Peak Timber Ltd is involved in the planting,
harvesting, processing and sale of timber
and timber related products. PFP is
involved in sawmilling operations. The
Target Firms are based in eSwatini and
do not have any assets in South Africa.
From their plantations located in eSwatini,
the Target Firms supply the following
products to customers located in South
Africa: (i) untreated transmission poles; (ii)
untreated building and fencing poles; (iii)
untreated mining timber logs (not sawn);
(iv) pulp logs; and (v) woodchips.
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The Commission found that the proposed
transaction raised both horizontal and
vertical effect concerns. From horizontal
effects perspective, the Commission found
as a direct result of the merger the merging
parties will be able to unilaterally increase
the prices of pulp logs in the Mpumalanga
and Kwa-Zulu Natal regions. This is
because the merging parties’ competitors
are unlikely to be able to constrain the
merged entity from unilaterally increasing
prices due to capacity. This was also
consistent with the concern expressed by
a customer who averred that the merged
entity may have the ability to increase
the price of pulp logs post-merger in the
Mpumalanga and Kwa-Zulu Natal regions.
With respect to vertical concerns, the
Commission found that the merger
was likely to result in significant input
foreclosure concerns relating to the
supply of untreated transmission poles
and untreated mining timber to customers
of the merging parties in South Africa.
This was because, among others, that the
existing customers of the merging parties
were heavily reliant on the merging parties
for the supply of untreated transmission
poles and untreated mining timber. The
Commission found that the merging
parties will have both the ability and
incentives to foreclose their customers
access to untreated mining timer and
untreated transmission poles. This is
because the merging parties are major
suppliers of these inputs to its respective
downstream customers and the parties
can supply their untreated transmission
poles and untreated mining timber to their
own downstream operations.
To remedy the competition concerns
resulting from the proposed merger,
the Commission recommended that
the proposed transaction be approved
subject to conditions. Specifically, the
merged entity will continue to supply,
with the aim of entering into supply
agreements, the Target Firms’ existing
customers of untreated mining timber,
untreated transmission poles, untreated
and treated building and fencing poles
and pulp logs for a specified duration of
time. Further, the merged entity will also
continue to source mining timber (final

product) from third party mills on a spot
basis for a specified period of time. TWK
will also continue with the existing price
structures and negotiations for increases
for pulp logs with the Target Firms’ existing
customers for pulp logs for a specified
period of time.
The Tribunal subsequently approved the
proposed transaction subject to the above
conditions.

E. COMPLIANCE AND IMPACT
OF REMEDIES IMPOSED IN
Q4

The Mergers Notification Unit (MNU)
closed 12 conditions during Q4 of the
2020/21 FY. MNU is currently monitoring
235 conditions at the end of Q4, 10 of
which were added in the Q4. Majority of
conditions imposed in Q4 deal mainly
with addressing employment outcomes
whereas others were aimed at addressing
the supply and ownership issues raised
during the merger investigations.
MNU has further dealt with complaints
and related investigations of which the
Commission has made a significant
progress.
(a) Monitoring Pending Conditions
The MNU Team (team) is currently
monitoring 235 conditions. At the end of
Q3, MNU was monitoring 237 Conditions.
During Q4, 12 conditions were closed,
and 10 new conditions were added to the
conditions monitoring list.
(b) Merger conditions imposed on
cases in Q4
In the matter between IAPEF2 Education
Holdings Limited and RZT Zeply 4472
(Pty) Ltd (2018Jul0058) the Commission
assessed the merger and concluded
that it was unlikely to raise competition
concerns. However, since it was unclear
when the second transaction was likely
to take place, the Commission made a
recommendation to the Tribunal for the
inclusion, as a condition to the merger,
a requirement that the merging parties
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notify the second transaction with the
Commission when it occurs. At the time,
the Commission was of the view that the
implementation of the Second Tranche,
and subsequent change from joint to sole
control, would require proper evaluation
should it occur more than 24 months after
the implementation of the first tranche,
i.e., the abovementioned merger.
On 25 August 2020, the merging parties
submitted a notarised affidavit confirming
that the Second Tranche was implemented
on 30 July 2020. This practically means
that the merged entity is no longer
required to notify the Second Tranche
as a merger (provided it met the merger
notification thresholds at the time), as it
has implemented the Second Tranche on
or before 23 October2020.1
Considering the above, the Commission
was of the view that the merged entity
has duly complied with its obligations as
set out in the Conditions and as such, the
Conditions were no longer applicable.
The In the matter between Sylvania
Metals (Pty) Ltd and Phoenix Platinum
Mining (Pty) Ltd (2017Sep0003) the
Conditions precluded the Merged Entity
from retrenching any other employees,
save for the five (5) employees that were
identified (Affected Employees), for a
period of 2 (two) years. The Commission
received various compliance reports from
the merging parties for the duration of the
conditions.
The Commission further noted that
there was no complaint in relation to the
Conditions. Considering the above, the
Commission terminated the Conditions as
the merged entity has duly complied with
its obligations.
In the matter between Tourvest Financial
Services (Pty) Ltd and Travelex
Africa Foreign Exchange (Pty) Ltd
(2018Sep0037) The Conditions were as
follows:

1.

Save for the 14 Affected Employees,
the Merged Entity shall not retrench
any other employees as a result of the
merger for a period of two years from
the Implementation Date.

2.

In the event that any retrenchments of
Affected Employees include affected
Unskilled Affected Employees, the
Merged Entity shall provide each
Affected Unskilled Employee with an
allowance for purposes of training,
or reskilling, or for seed capital to
establish a small business venture
(Allowance).

3.

Further, the Allowance shall be applied
in accordance with the principles and
conditions set out in the Conditions.
The Allowance Period would be
forfeited after a period of 1 (one) year
from the date of retrenchment.

The Commission received various
compliance reports from the merging
parties for the duration of the conditions.
The Commission further noted that there
were no complaints in relation to these
Conditions. Considering the above, the
Commission terminated the Conditions
given the merged entity has duly complied
with its obligations.
In the matter between DCD Dorbyl (Pty)
Ltd and Globe Engineering Works (Pty)
Ltd (2008Oct4025), The Competition
Tribunal approved the Merger on 19
March 2009 subject to various conditions
including a moratorium on retrenchments
within the merged entity for a year after
the approval date. The Conditions also
required that should the merged entity
within a five-year period after the approval
of the merger wishes to enter into a longterm lease for those premises situated in
the Port of Cape Town, generally known
as the A-Berth area, it shall notify the
Commission and the Transnet National
Ports Regulator in writing within 30 days
of entering into the lease.
The Commission received a complaint
in relation to these conditions and this
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was fully investigated. The merging
parties reached a settlement with the
complainant. The merging parties further
provided the Commission with various
compliance reports for the duration of the
conditions.
Considering the above, the Commission
terminated the Conditions as they are no
longer applicable and have lapsed.
In the matter between Deneb Investments

Limited and New Just Fun Group (Pty)
Ltd (2017Aug0029) the merger was
approved by the Tribunal with various
public interest conditions. In the main,
the condition related to a moratorium on
retrenchments for a period of 3 years.

The merging parties provided the
Commission with various compliance
reports for the duration of the conditions.
The Commission further notes that there
were no complaints in relation to these
Conditions. Considering the above,
the Commission is of the view that the
merged entity has duly complied with its
obligations as set out in the Conditions
and as such, the Conditions are no longer
applicable.
In the matter between Vitas South
Africa (Pty) Ltd and Certain Assets of a
Group of Companies and Subsidiaries
within the Profert Holdings (Pty) Ltd
(2017Jul0026) The divestiture condition
required Vitas to ensure that it concludes
a B-BBEE transaction within a period of
5 years from the implementation date.
The employment condition required
the merged entity to not retrench any
employees as a result of the merger, save
for the 2 executives who have entered into
voluntary separation packages.
The Commission notes that since the
merger was approved, the merging parties
have not notified the Commission about
the implementation date to trigger the
reporting obligations. The Commission
eventually found out that the merger has

At the end of Q3 (and start of Q4), MNU reported that it was monitoring 239 conditions. However, two cases (Gutsche/Fairfield Case
2017Sep0007 and African Rainbow Capital Fund and Fledge Capital (Pty) Ltd, 2017Nov0023) were duplicated on the Conditions case list. Once
the duplicates were removed, there were 237 cases on the case list at the start of Q4.
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been abandoned and the merging parties
did not intend to implement it.
As a result, the Commission requested
the merged entity to file a notice of
abandonment (Form CC6). To this end, the
merging parties submitted the Form CC 6
Notice of Abandoned Merger on 20 April
2018 to formally abandon the merger.
In
the
matter
between
Leroma
Investments (Pty) Ltd and The Caltex
Mpumalanga South Business of Royal
Energy (Pty) Ltd (2018Aug0050) the
Conditions required the merged entity
to reduce the duration of a restraint of
trade between the merging parties from
10 (ten) years to 5 (five) years or as soon
as the Acquiring Group has discharged
certain obligations, which ever period is
shortest. The merged entity submitted
that shortly after the merger was
approved, the merged entity informed the
Commission that the transaction had run
into commercial difficulties and that the
parties were seeking to renegotiate certain
of the contractual terms (for instance, the
purchase consideration). At that time, they
undertook to file with the Commission
the required addendum as soon as the
commercial negotiations between the
parties had been completed and a new/
amended version of the Sale Agreement
had been concluded. As it turned out,
the merging parties were unable to reach
consensus and the transaction was
ultimately abandoned.
As a result, the Commission requested
the merged entity to file a notice of
abandonment (Form CC6). To this end, the
merging parties submitted the Form CC 6
Notice of Abandoned Merger on 01 March
2021 to formally withdraw the merger.
In light of the above, the Conditions are
no longer applicable because the merging
parties decided not to implement the
merger and therefore the Conditions have
become redundant absent a merger.
In the matter between New HoldCo (Pty)
Ltd and Edgars Consolidated Stores
Limited (2019Mar0040) the merger
entailed a new company, registered as
K2019216440 (South Africa) Limited,
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purchasing the entire issued shares of
Edgars Consolidated Stores Limited
(ECSL). The Edcon Group (ECSL, Edcon
Limited and all their subsidiaries) was
in financial distress and at risk of being
forced into business rescue or insolvency
proceedings. The merger was intended to
achieve a restructuring and recapitalisation
of the debt and equity structure of Edcon
Limited.
The conditions of the merger related to
ECSL and Edcon Limited’s commitment
to fostering and developing a more
competitive production environment in
South Africa. This involved increasing
local procurement, BEE participation
(replacing the Edcon Staff Empowerment
Trust to safeguard the rights and interests
of beneficiaries) and ensuring that there
are no job losses as a result of the merger.
Following the approval with Conditions of
this merger, it became apparent that the
merger could not be implemented as it was
due to various commercial reasons. As a
result of these circumstances, the Edcon
Board resolved to place the company in
Business Rescue. They further submitted
that all attention and resources were at the
time focussed on finding an appropriate
solution to avoid a winding up of the
company, which could potentially result in
one or more mergers.
Indeed, on 3 August 2020, the Foschini
Retail Group Proprietary Limited filed
a merger in terms of which it sought to
acquire the Edcon’s Jet Business as
a going concern, comprising certain
identified assets and liabilities. On 7 August
2020, Retailability Proprietary Limited too
filed a merger in terms of which it sought
to acquire the Edgars Business, controlled
by Edcon. On 4 September 2020, the
Tribunal approved the Retailability/Edgars
Business merger subject to a moratorium
of job losses for a period of three (3) years
from the merger implementation date. On
23 September 2020, the Tribunal approved
the Foschini/Jet Business merger subject
to employment and local procurement
conditions, amongst others.
It is apparent that the New Holdco/Edgars
merger could not be sustained as the
merged entity ultimately faced financial

distress leading to both the Edgars and
Jet Businesses being on sold to the
Retailability Group and the Foschini
Group in 2 separate transactions. Both
the Retailability/Edgars Business and
Foschini/Jet Business mergers emanate
from the accelerated sales process aimed
at avoiding the respective businesses
being wound down. As noted above,
the two mergers were approved by the
Tribunal subject to employment, and local
procurement conditions.
In light of the above, the Conditions are
no longer applicable because the merging
parties in the New Holdco/Edgars merger
subsequently sold the business to 2
(two) separate legal entities, i.e., the
Retailability Group and the Foschini
Group, respectively. It therefore follows
from the above that the New Holdco/
Edgars conditions cannot be enforceable
and ought to be terminated. Both the
Retailability/Edgars
Business
and
Foschini/Jet Business mergers have been
approved subject to certain conditions.
Thus, the Commission terminated the
Condition.
In the matter between Gutsche Family
Investment (Pty) Ltd and Fairfields
(Pty) Ltd (2017Sep0007), the Tribunal
approved the merger subject to various
conditions. The first Condition pertained
to the exercise of the first option, which
would result in the unfettered sole control
of Fairfield by GFI. According to the
Conditions, should the first option be
exercised within a period of 2 (two) years
from the approval date, GFI should notify
the Commission within 10 (ten) business
days of exercising the first option by
way of affidavit. However, should the
first option be exercised after a period
of 2 (two) years, GFI shall notify the first
option in the form of a new merger filing
as prescribed by the Competition Act No.
89 of 1998.
The second Condition required the
merging parties to submit signed
amended documents, including the
amended Memorandum of Incorporation
and Shareholders Agreement of Fairfield,
reflecting that the exercise of the first
option would grant GFI unfettered sole
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control over Fairfield. The merging parties
were required to submit the amended
documents within 10 (ten) days of the
approval date.
The third Condition precluded the Merged
Entity from retrenching any employees at
the merged entity.
The Commission received various
compliance reports from the merging
parties for the duration of the conditions.
The Commission is not aware of any
retrenchment complaint in relation to these
Conditions. Considering the above, the
Commission terminated the Conditions as
the merged entity has duly complied with
its obligations as set out in the Conditions.
In the merger between Maersk line
a/s (Maersk line) and Hamburg
Südamerikanische DampfschiffahrtsGesellschaft KG (HSDG) (2017Mar0010)
the Tribunal approved the merger subject
to various conditions in order to address
coordinated effects that would arise as a
result of the merger.

It should be noted that the Conditions
imposed in this matter were largely selfmonitoring in that the customers were
expected to report to the Commission the
instances where there is non-compliance.
Considering the above, the Conditions
lapsed on 04 April 2020. Furthermore,
the Commission has not received any
complaints from the customers of the
merging parties citing non-compliance.
Therefore, the Commission is of the view
that that the merging parties have fully
complied with the conditions.

Lambda
Corporation and CR Bard Incorporated
(2017Jun0058), the Conditions precluded
the Merged Entity from retrenching any
employees at the merged entity for a
period of 3 (three) years. The merging
parties submitted various compliance
reports for the duration of the conditions.
In

the

matter

between

The Commission is not aware of any
retrenchment complaint in relation to
these Conditions. Considering the above,
the Commission is of the view that the
merged entity has duly complied with its
obligations as set out in the Conditions.

(c) Merger conditions imposed on
cases in Q4.
During Q4, the Commission approved 4
cases with conditions and recommended
to the Competition Tribunal that 5 cases
be approved with conditions. The
Competition Tribunal ultimately agreed
with the Commission’s recommendation.
However, there was also 1 case (Devland
Cash and Carry (Pty) Ltd and Masscash
(Pty) Ltd) where the Commission
recommended an approval without
conditions and the Tribunal imposed
conditions. These cases are depicted in
Table 3 below.
The
conditions
mostly
relate
to
employment. The employment conditions
in the main also included moratoriums on
retrenchments ranging between 2 and
3 years. There are two cases (Dotsure
and 4Racing) wherein conditions were
imposed in relation to the promotion of a
greater spread of ownership, specifically
the increase in ownership by workers and
historically disadvantaged persons of
firms in the market. Other conditions relate
to supply, procurement, and restraint of
trade.

Table 3: List of cases approved with conditions by the Commission in Q4
Case
Number
2020Oct0045

Primary
Acquiring
Firm
Dotsure
Limited

Primary
Target Firm
Hollard
Holdings (Pty)
Ltd

Market

Insurance

Condition

Employment
Moratorium on retrenchment for a period of 2 years from
implementation date of the merger.

•

Relocation condition
• The merging parties shall cover certain costs of all
employees that might be affected by the proposed merger.
Employee share scheme condition
• The Merging Parties shall consider setting up an
employment share scheme..
2020Aug0084

Shiselweni
Forestry
Company
Limited
(TWK)

Peak Timber
Limited and
Peak Forest
Products (Pty)
Ltd

Forestry

Supply
• Supply of various timber products to various customers for
a period of time.
• The merging parties shall provide the non-confidential
version of the conditions to existing customers and also
publish them on the merged entity’s website.

2020Dec0060

Sanlam Life
Insurance
Limited

African
Rainbow Life
Limited

Life Insurance

Employment
• The merging parties shall not retrench the affected
employees as a result of the merger for a period of time.
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Case
Number
2021Jan0016

2020Dec0041

2020Oct0032

2021Jan0038

Primary
Acquiring
Firm

Primary
Target Firm

Ultimo
Properties
(Pty) Ltd
and JD
Consumer
Electronics
and
Appliances
(Pty) Ltd

Part of rental
enterprises
of Steinhoff
Properties
(Pty) Ltd and
others

Mr Price
Group
Limited

Otto Brothers
Distributors
(Pty0 Ltd

Afrique Pet
Food (Pty)
Ltd

4 Racing
(Pty) Ltd

PhilAfrica
Foods (Pty)
Ltd and Martin and Martin
(Pty) Ltd

Table 4: Impact of Mergers on Jobs Q1 to Q4 of 2020/21 FY
Market

Property

Retail

Manufacturing

Condition

Employment
If any of the affected employees’ services are terminated
within 24 months from approval, such employee will be
compensated accordingly.

•

Procurement
• The merged entity shall maintain or improve on the current
sourcing of their products from local suppliers in South
Africa.
Employment
• Other than the affected employees, the merged entity shall
not retrench any other employee.
Restraint of trade
• The merged entity shall reduce the restraint of trade.

Phumelela
Gaming
and Leisure
Limited (in
business
rescue)

Gambling

Devland
Cash and
Carry (Pty)
Ltd

Certain Stores
of Masscash
(Pty) Ltd

Retail

Blue Falcon
188 Trading
(Pty) Ltd

Certain
portions and
assets of
John Craig
business,
a division
of Pepkor
Speciality
(Pty) Ltd

Retail

eAdvance
(Pty) Ltd

Education and
training

Ownership and transformation
• Acquiring Group has committed to, within 12 months of
the Implementation Date, restructure the Merged Entity to
transfer the shares to one or more HDI shareholders

Jobs lost

Jobs saved

Intended job
creation

No. of cases

Net effect

April

0

0

0

0

0

May

10

1500

0

2

+1 490

June

934

0

0

1

-934

July

0

0

0

0

0

August

0

0

0

0

0

5 439

10 286

250

4

+5 097

October

224

3055

0

5

+2 831

November

123

180

18

2

+75

December

0

0

0

0

0

January

0

0

0

0

0

February

0

37

0

1

+37

March

0

0

0

0

0

6 730

15 058

268

15

+8 596

Month

September

Total

Source: Commission’s calculations
In Q4, only one case had an impact on jobs (depicted in Table 5 below).

2020Nov0046

2020Nov0040

2021Jan0026

Creadev
International
S.A.S

Employment
• Moratorium on retrenchments for a period of time.

Table 5: Mergers with Impact on Jobs in Q4
Case Number

Employment
• Moratorium on retrenchments.

2020Oct0045

Primary Acquiring Firm
Dotsure Limited

Primary Target Firm
Hollard Holdings (Pty) Ltd

Sector
0

37

Condition
0

Source: M&A database

Local procurement
• The acquiring firm shall use its best efforts to procure the
labels from local manufacturers.

Employment
• The acquiring firm shall offer suitable employment to the
affected employees when positions become available.

Source: M&A database

There are some interesting highlights from the Conditions in
Table 3 above. First, the condition on procurement in the Mr
Price merger, was intended to advance the ideals contained in
the clothing and textile sector masterplan by ensuring that the
merged entity continues to source the current proportion of
their clothing requirements from local suppliers. In addition, this
condition also stipulate that the merged entity can also improve
on the current levels of sourcing.
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F. JOBS REPORT FOR Q4
Table 4 below provides an overview of the impact on jobs in the
2020/21 financial year. Table 4 considers the number of jobs lost,
the number of jobs saved and the number of jobs likely to be
created through mergers and acquisitions.

Competition Commission South Africa
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INTERNATIONAL
RELATIONS
REPORT

BUNDESKARTELLAMT
On 04 March 2021, the Bundeskartellamt Authority hosted its 20th International
Conference on Competition. The conference is one of the most renowned
international events dealing with competition law issues and brings together
leading personalities and competition experts from all over the world, providing a
forum for them to exchange their knowledge and experience. The last conference
in 2019 was attended by more than 350 participants from over 70 countries.
CCSA was represented by Commissioner Tembinkosi Bonakele in the panel discussion on the role of competition authorities with
regard to public policy issues. Sustainability and other ecological and social aspects as well as fairness are gaining more and more
attention. The conference covered a wide range of current legal and economic issues, and focused on the role of competition policy
towards Big Tech and the future of public policy issues in competition law.

South Africa – European Commission
Strategic Partnership

By Precious Mathibe and Mapato Ramokgopa

UNCTAD Cross Border Cartels Working Group
Cartel enforcement is a crucial function of competition authorities worldwide, and thus combatting
cartels is a high priority for most authorities. To effectively deal with cartels, there usually needs to
be certain level of information exchange and mechanism of cooperation at various levels. The CCSA
therefore forms part of the UNCTAD Cross border cartel working Group, which held its second
meeting on 13 April 2021. The working group members shared practical case studies on cross
border cartels, but also explored productive ways to share practical insights, lessons learned and
other concrete tips on how to better handle investigations, particularly from those competition
agencies coming from developing countries. CCSA was represented by Cartels Divisional Manager
Mr Makgale Mohlala.
UNCTAD – UNECA Regional Dialogue
On 11 March 2021, UNCTAD and UNECA, through the African Institute for Economic Development and Planning (IDEP), joined forces
in responding to the COVID19 crisis by holding a regional dialogue on the role of Competition Policy in supporting the economic
recovery of MSMEs post COVID-19. Deputy Commissioner Hardin Ratshisusu formed part of the panel discussion for Competition
Law and MSME, how to foster market access.

On 31 March 2021, the CCSA – EU
collaborated on a strategic workshop
which unpacked the current challenges
that are facing African countries in
digital market cases that have a multijurisdictional impact. Models for effective
cooperation and coordination were
discussed to understand what types of
agreements can be put in place or which
current agreements can be leveraged
to strengthen the standing of these
jurisdictions. The European Commission
played a key role in advising on lessons
learnt on cooperation.
The
fast
pace
of
technological
development has enabled the expansion of
digital services and new business models
and delivery mechanisms into new and
traditional business areas. The changes
have brought benefits for consumers in
terms of product choice, comparability
and access, and opportunities for new and

SA-EU STRATEGIC PARTNERSHIP
THE DIALOGUE FACILITY

existing businesses, but have also raised
challenges with respect to fair regulation,
market concentration and access.
Intentional regulation is needed to ensure
that small businesses, consumers and
the wider economy are protected and to
avoid harmful outcomes. Competition
regulators around the world are
grappling with identifying appropriate
approaches and tools for dealing with
the issues emerging from digital markets.
Regulators in developing countries face
a particular challenge of having fewer
resources and less enforcement ability
especially when dealing with big tech.

National authorities in Africa benefited
from working closely both with more
mature, international authorities, which
will allow them to learn and be guided by
international experience, and by forming
cooperative agreements regionally, which
should strengthen enforcement capability
and enable common solutions to be
found that might result in more consistent
regulation of these global firms across the
jurisdictions in which they operate. The
focus of this workshop was to explain
how cooperation and collaboration can
be harnessed to create a more effective
and efficient competitive landscape within
digital markets.

International Competition Network
SADC
The Tenth SADC Virtual Meeting of the Competition and Consumer Law and Policy Committee took
place virtually on 31 March 2021. The meeting discussed the following:
Reconstituting Working Groups
(i)
Merger Working Group
(ii)
Cartel/Enforcement Working Group
(iii)
Research Working Group
(iv)
Consumer Policy Working Group

On 29 March, the Advocacy Working

operating environments have evolved

Group participated in the ICN AWG

since the toolkit was launched; (ii) what

Webinar

competition

are the most relevant competition policy

advocacy initiatives: re-thinking the ICN

on

“Effective

challenges of our time; (iii) what are the

Advocacy Toolkit”. The purpose of this

most exemplary advocacy approaches to

multi-year project is to ensure that these

these challenges; and, finally, (iv) what is

components are relevant and useful for

next to come for competition authorities.

competition agencies’ current operating
A discussion on the possibility of renewing or extending the 2016 MoU on Inter-Agency Cooperation
was discussed and not concluded. Each member states had the opportunity to share their experience
on competition and consumer law enforcement During/Post Covid 19. CCSA is now the Chair for the
SADC Cartels Working Group.
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International
Competition
Network
1.

training academy
2.

environment, and also; to refresh the

In the current period under review, CCSA

case studies in the Toolkit with recent and

also participated in 14 ICN activities,

diverse experiences from ICN members.

teleconferences

This webinar explored the following: (i) how

contributed to the following four submissions:

a growing, deconcentrated and inclusive economy

and

webinars.

Third Decade survey led by the
ICN Mergers Working Group survey
on Procedures

3.

CCSA

ICN Mergers Working Group on Joint
venture survey

4.

ICN Cartel Working Group Survey
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OECD Competition Committee meetings

COMMISSION GETS THE

The Competition Committee meetings took
place on 07 – 11 June 2021. CCSA had a written
submission on Potential Competition and a
written contribution for the WP2 - Roundtable on
Regulation and Competition Enforcement.

BRICS
The Heads of the BRICS Competition
Authorities held a meeting on 27 May
2021. The meeting discussed the
following;
(i)

An “Update on BRICS Working Group
for the Research of Competition
Issues
in
Socially
Significant
Markets”.
(ii) The discussions of further common
steps of the BRICS Competition
Authorities within the UNCTAD
Working Group on Cross-Border
Cartels.

NOD FROM PARLIAMENT

(iii) International BRICS Competition Law
and Policy Centre. -Further steps,
probable topics for Centre’s study.
BRICS Model Recommendations
on the application of a waiver of
confidentiality in the process of
considering global mergers and
acquisitions by the BRICS member
states.
(iv) BRICS Working Group on Cartels:
-Project “Leniency Programs in
BRICS Countries: Review of Legal
and
Normative
Foundations,
Practices
and
Preparation
of
Recommendations on Harmonization
(Achieving Compatibility) of their

Use”: the current status, the project
outlines will be presented within
the Cartel Working Group Plenary
session at ICN Annual Conference.
The meeting concluded with updates
on the preparations of the VIITH BRICS
Competition Conference and a discussion
of the Chengdu Joint statement. The
conference is to be held in 2021 in
Chengdu, China.

Commissioner Bonakele set out his
presentation by extending condolences
to the Mantashe family and members of
the committee following the passing of
Hon. Thozama Mantashe who also served
as member of the Portfolio Committee
on Trade, Industry and Competition. The
Commission has been working closely
with the late Mantashe on matters
affecting communities in the northern part
of the Eastern Cape before her passing.

COMESA-EAC-SADC TRIPARTITE
The 19TH meeting of the Tripartite Trade Negotiation Forum took
place on the 21 – 22 June 2021.
The Bureau of the meeting was constituted as follows:

•
•
•

Chairperson: Madagascar (representing COMESA)
Vice-Chairperson: Kenya (representing EAC)
Rapporteur: Malawi (representing SADC)

The 19th TTNF meeting was chaired by Ms. RANDIMBY Laingo
Hamy, from the Directorate General for Customs, Madagascar,
who made opening and welcoming remarks, and whished
the meeting fruitful deliberations. Mr. Alfred Ndabeni, from the
SADC Secretariat on behalf of the TTF Chair also welcomed
the delegates to the meeting. He recalled that the last meeting
of the TTNF was in May 2019 in Livingstone, Zambia and the
purpose of this meeting was to take stock from where we left off
in 2019 and move the agenda forward. The meeting conveyed
condolences to the Republic of Zambia on the sad loss, on 17
June 2021, of the former President of Zambia, H.E. Dr Kenneth
David Kaunda. A moment of silence was then observed. The
meeting was attended by nineteen (19) Member/Partner States:
Angola, Botswana, Burundi, Djibouti, Egypt, Eswatini, Kenya,
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Madagascar, Malawi, Mauritius, Namibia, Rwanda, Somalia,
South Africa, Tanzania, Tunisia, Uganda, Zambia and Zimbabwe
as well as representatives of COMESA, EAC and SADC
Secretariats.
The meeting had the following agenda items listed below in terms
of the consideration of Reports of Technical Working Groups
(TWGs):
1.
2.
3.
4.
5.

O

n 02 June 2021, the
Competition
Commission
(Commission) briefed the
Portfolio Committee on Trade,
Industry and Competition on its Strategic
and Annual Performance Plans for 2021/22.
The virtual briefing also deliberated on the
Commission’s 3rd quarter programme.
Commissioner Tembinkosi Bonakele led
the Commission’s team and outlined
some of the Commission’s milestone.

Meeting of the TWG on Trade in Services
Meeting of the TWG on Competition Policy
Meeting of the TWG on Non Tariff Barriers
Meeting of the TWG on Rules of Origin
Meeting of the TWG on Customs Cooperation,
Documentation

The meeting agreed to 30 September 2021 deadline for Technical
Working Group to submit their reports.
Competition Commission South Africa

The presentation outlined the 5-year
strategic plan which would be focusing
on key sectors namely: Agriculture,
Food and Agro-Processing, Healthcare,
ICT & Digital Markets, Transport and
Automotive, Banking & Financial Services
and Manufacturing. Unlocking these key
sectors, the Commission believes would
contribute to the attainment of “a growing,
deconcentrated and inclusive economy”.
“We want to commend the Commission
for the outstanding work it has been
doing. The information shared here today
is indicative of the organisation that is
hard at work. We are hoping to engage
the Commission further and get to know
more about some of the specific cases the
Commission is working on for the greater
benefit of our people,’’ said the Committee
Chairperson Hon. Duma Nkosi.
Commissioner Bonakele also highlighted
the work the Commission has done in the
face of the Covid-19 pandemic.

“Our ongoing enforcement of high pricing
and price gouging on items in high
demand, including recently on ginger
and garlic has eased the impact of the
pandemic on vulnerable consumers and
customers. The Commission forms part of
the Fusion Centre which was established
by President Cyril Ramaphosa to bring
together all the relevant law enforcement
agencies to investigate the procurement
of the Personal Protective Equipment
(“PPE”). We will continue to take a multipronged approach, which includes
engagements and advocacy with retailers
to institute price discipline,” Bonakele
said.
Furthermore, the Commission launched
a Market inquiry on Online Markets, a
process which will largely be inquisitorial.
In light of the work that the Commission
has been doing, the Commission has
received an additional R100 million
in government grant funding for the
Medium-Term Expenditure Framework
(MTEF), to enhance its investigative and
prosecutorial capacity.
This aid was greatly appreciated, as the
Commissioner expressed his gratitude
to the Committee and the Hon Minister
Ebrahim Patel for their notable support.
It is worth noting that Commission is one
of the few institutions that received an
increase in funding during this financial
difficulty that the government is confronted
with.
While responding to the members
comments and questions, Commissioner
Bonakele used the opportunity to address
public nuances on the Commission’s
decision to prohibit the Burger King
South Africa transaction. The transaction
recently sparked media headlines and
this had some Committee members
interested in the matter. However, the
Commissioner reassured the Committee

a growing, deconcentrated and inclusive economy

By Siyabulela Makunga

that there was no controversy in how the
matter was dealt with and stated that the
Commission believed that the Competition
Law was interpreted correctly and if the
matter is to be appealed, the Courts still
have a recourse to decide on whether or
not the Commission was correct in its
interpretation of section 12 A (3) of the
Competition Act.
Here are some of the questions must
answer when assessing a merger:
•
•

•

Can merging parties justify job losses?
At what level, and what skills are
lost, can lost employees find work
elsewhere?
What are the remedies are the
merging parties putting forward to
address job preservation; broadbased ownership through employee
share ownership schemes (Esops);
supplier-development and localisation
measures?

Public interest factors are listed in the
Section 12A(3) of the Competition Act and
Guidelines:
(a) a particular industrial sector or region;
(b) employment; (c) the ability of small and
medium businesses, or firms controlled
or owned by historically disadvantaged
persons, to effectively enter into,
participate in or expand within the market;
(d) the ability of national industries to
compete in international markets; and
(e) the promotion of a greater spread
of ownership, in particular to increase
the levels of ownership by historically
disadvantaged persons and workers in
firms in the market.”
Persons who must be consulted in
Mergers include Trade Unions and
Government (Minister of Trade, Industry
and Competition).
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HOW TO LODGE A COMPLAINT

ADMINISTRATIVE PENALTIES
ON COVID 19 CASES

WITH THE COMPETITION COMMISSION

No

Respondent

Administrative penalty Solidarity Fund Donation value

Court date

1

Centrum Pharmacy

R0.00

R0.00

R25,410.00

20-Apr-20

2

Main Hardware (Pty) Ltd

R0.00

R0.00

R0.00

24-Apr-20

3

Evergreens Fresh Market

R0.00

R0.00

R1,800.00

30-Apr-20

4

Matus

R5,949,542.00

R5,050,458.00

R0.00

06-May-20

5

Van Heerden Pharmacy 1

R30,000.00

R0.00

R0.00

06-May-20

6

Van Heerden Pharmacy (Lynwood) 2

R0.00

R3,875.00

R0.00

06-May-20

7

Mandini

R0.00

R0.00

R300.00

07-May-20

8

Weleda Pharmacy

R0.00

R18,750.00

R0.00

14-May-20

9

Seaside Pharmacy

R0.00

R4,168.00

R0.00

14-May-20

10

Merlot Pharmacies

R0.00

R16,832.00

R0.00

14-May-20

11

Domoney

R0.00

R30,040.00

R30,040.00

14-May-20

12

Hennox & Sicuro

R1,500,000.00

R200,000.00

R0.00

21-May-20

13

Belkem Pharmacy

R0.00

R1,059.00

R0.00

26-May-20

14

Sunset Pharmacy

R0.00

R8,640.00

R0.00

26-May-20

15

Manhattan Cosmetics

R0.00

R0.00

R612.00

26-May-20

16

TNT Basic Trading

R0.00

R0.00

R150,150.00

02-Jun-20

17

Auction and Salvage Net

R0.00

R9,521.74

R0.00

02-Jun-20

18

Samys

R0.00

R0.00

R4,000.00

11-Jun-20

19

Vasilis Cleaning

R0.00

R44,128.51

R242,148.70

02-Jul-20

20

Sanitech

R0.00

R65,028.00

R0.00

02-Jul-20

21

Caprichem

R500,000.00

R100,000.00

R0.00

06-Jul-20

22

Mica Fairpoint

R0.00

R0.00

R33,900.00

06-Jul-20

23

Brights Hardware / West Coast

R0.00

R6,074.63

R0.00

06-Jul-20

24

Dis-cherm Phamarcy

R1,200,000.00

R0.00

R0.00

07-Jul-20

25

Umhlanga Medisport Pharmacy

R0.00

R0.00

R20,000.00

13-Jul-20

26

Food Lovers Market Westgate

R0.00

R0.00

R18,579.00

13-Jul-20

27

Steelmate (Pty) Ltd

R0.00

R6,522.00

R0.00

13-Jul-20

28

Cambridge Foods Jozini

R0.00

R0.00

R24,947.00

17-Jul-20

29

Rand Safety

R0.00

R8,284.00

R0.00

06-Aug-20

30

Oil and More General Trading (Pty) Ltd

R0.00

R18,381.51

R0.00

14-Aug-20

31

Levtrade International

R50,000.00

R10,000.00

R25,000.00

19-Aug-20

32

Sentra Kem Pharmacy Paarl

R0.00

R15,785.03

R0.00

02-Sep-20

33

Swift Chemicals

R300,000.00

R300,000.00

R363,639.85

07-Oct-20

34

Babelegi Workwear

R0.00

R0.00

R0.00

18-Nov-20

35

Crest Chemicals

R98,536.92

R0.00

R60,000.00

22-Jan-21

36

Supra Healthcare

R0.00

R0.00

R304,135.00

12-Mar-21

37

Mine Africa Safety Solutions (Pty) Ltd

R0.00

R116,672.02

R116,672.02

14-Apr-21

Total

R9,628,078.92

R6,034,219.44

R1,421,333.57
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If you suspect a retailer or supplier is engaged in price gouging please contact the Competition Commission
immediately and provide us with the following information:

By Thozama Linganisa

April 2020 to April 2021

Competition Commission South Africa

1

THE NAME AND LOCATION OF THE STORE OR VENDOR WHERE
YOU PURCHASED THE ITEM AND THEIR ADDRESS.

2

DETAILS ABOUT THE PRODUCT, INCLUDING, BUT NOT LIMITED
TO, THE PRODUCT TYPE, BRAND, SIZE, AND PRICE.

3

RECEIPTS, INVOICES, QUOTATIONS OR PICTURES SHOWING
THE PRICE.email address.

SMS or WhatsApp us on
084 743 0000
or
Email:
ccsa@compcom.co.za

WHAT HAPPENS AFTER YOU
LODGE A COMPLAINT
WITH THE COMPETITION COMMISSION

The Commission will collect all relevant information to investigate potential contraventions of the regulations.
After investigating, the Commission will either:

1

REFER THE MATTER TO THE COMPETITION TRIBUNAL FOR PROSECUTION AND ADJUDICATION;

2

ENTER INTO A CONSENT AGREEMENT OR UNDERTAKING WITH THE PARTIES; OR

3

NON-REFER THE MATTER.

FIRMS THAT ARE FOUND TO HAVE CONTRAVENED THE REGULATIONS COULD FACE:

A fine up to R1 000 000

A fine of up to 10% of their
turnover, and

a growing, deconcentrated and inclusive economy

Imprisonment for up to
12 months.
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MAKING HEADLINES
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MEDIA STATEMENTS
ISSUED THIS QUARTER

Weekly Media Statement
For Immediate Release
12 May 2021
competition commission
south africa

The Competition Commission of South Africa (CCSA) held its ordinary weekly meeting on
Tuesday 11 May 2021, to review and take decisions on matters brought before the Commission
by members of the public and corporate applicants, in terms of the Competition Act (89 of 1998).
These matters include but are not limited to complaints, mergers and acquisitions.

MEDIA ADVISORY
COMPETITION COMMISSION CONCLUDES THE
PUBLIC TRANSPORT MARKET INQUIRY

LATEST DECISIONS BY THE COMPETITION COMMISSION
1.1

Media Release

Weekly Media Statement

For Immediate Release

For Immediate Release

Date: 13 January 2021

04 March 2021

COMMISSION URGES SCHOOLS AND PARENTS TO OBSERVE CIRCULAR ON PROCUREMENT
OF SCHOOL UNIFORM
As schools are due to re-open, the Competition Commission wishes to urge schools and parents to
observe the circular on “Procurement of School Uniform and other Learning-Related Goods and Services”.
The circular
wasStatement
jointly published by the Commission and the Department of Basic Education on 16
Weekly
Media
November
2020, Release
to provide schools and other relevant stakeholders with guidance on best practices
For
Immediate
relating
to all procurement
undertaken by schools.
21 January
2021
In the main, the circular is aimed at curbing anti-competitive procurement practices at schools. The circular

The Competition Commission of South Africa (CCSA) held its ordinary weekly meeting on

emphasises the principles articulated in the School Uniform Guidelines previously published in May 2015

Tuesday 19 January 2021, to review and take decisions on matters brought before the

by the Department of Basic Education. In the era of COVID-19, the Commission’s scope has expanded to

Commission by members of the public and corporate applicants, in terms of the Competition Act

other learning-related goods and services which schools require learners to purchase, including face-

(89 of 1998). These matters include but are not limited to complaints, mergers and acquisitions.
masks, hand sanitizers, technological gadgets for e-learning purposes and other items.

LATEST
DECISIONS
BY THEinCOMPETITION
The Commission’s
interventions
the procurementCOMMISSION
of school uniform over the years has yielded some
positive results in changing behaviour by schools and retailers. The Commission is encouraged by the
progress made by various schools in making school uniform more affordable and accessible. In this regard,

1.1 Adumo (RF) (Pty) Ltd (Adumo)/ GAAP Point-of-Sale (Pty) Ltd (GAAP)

the Commission has received some positive testimonials from parents who have observed changes in the
way
in which
schools
have approached the issue of school uniforms and other learning-related material.
Weekly
Media
Statement

The
CommissionRelease
has unconditionally approved the proposed merger whereby Adumo intends to
For Immediate
The
guidelines
for pro-competitive school procurement include the following:
acquire
GAAP.
04 February
2021
•

School uniform should be as generic as possible such that it is obtainable from more than one supplier;

The Competition Commission of South Africa (CCSA) held its ordinary weekly meeting on
•Adumo
Exclusivity
should be
to items
that the schoolsSolutions
regards asProprietary
necessary to
obtain from
pre- selected
is controlled
by limited
Crossfin
Apis Transactional
Limited
(“CATS”).
CATS
Tuesday 02 February 2021, to review and take decisions on matters brought before the
is insuppliers;
turn controlled by Crossfin Technology Holdings Proprietary Limited (“CFTH”). We will refer
Commission by members of the public and corporate applicants, in terms of the Competition Act
•to Adumo,
Schools firms
shouldthat
follow
competitive
process
when appointing
for school
uniform and
and
area directly
andbidding
indirectly
controlled
by it and suppliers
all the firms
that directly
(89 learning-related
of 1998). These matters include but are not limited to complaints, mergers and acquisitions.
indirectly control it items;
as the “Acquiring Group”.
•

Supplier agreements should be of limited duration and not for excessively long periods; and

LATEST DECISIONS BY THE COMPETITION COMMISSION
competition
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inclusive
economy.
The Acquiring Group provides a range of payment
processing
services,
which and
include
(i) merchant

acquiring
services,
(ii) switching
services;
(iii) loyalty,
incentives
and Forest
gift cardProducts
services
1.1 Shiselweni
Forestry
Company
Ltd (SFC)/
Peak rewards,
Timber Ltd
and Peak
and(Pty)
(iv) funding
services for small, medium, and micro enterprises.
Ltd (Peak)
Weekly Media Statement
For Immediate Release
The
Commission
has recommended that the Competition Tribunal (Tribunal) conditionally
GAAP
is involved
18
February
2021in the leasing or sale of Point-of-Sale hardware and software (“POS hardware”)
approve the for
proposed
transaction
whereby
SFC
intends toPOS
acquire
Peak. GAAP’s products are
customised
use in the
hospitality
industry
(“hospitality
systems”).
The Competition Commission of South Africa (CCSA) held its ordinary weekly meeting on
Tuesday 16 February 2021, to review and take decisions on matters brought before the
competition
regulation
for TWK
a growing
economy.
SFC is a subsidiary of TWK Agriculture Holdings
(Pty) Ltd
(TWK).
andand
allinclusive
its subsidiaries
Commission by members of the public and corporate applicants, in terms of the Competition Act
including SFC will collectively be referred to as TWK Group.
(89 of 1998). These matters include but are not limited to complaints, mergers and acquisitions.
LATEST
DECISIONS
BY THE
COMPETITION
COMMISSION
SFC is a forestry
company
located
in eSwatini. Its
forestry plantations include wattle, eucalyptus
and pine plantations.
1.1
Capital
(Lereko
Miningpoles;
(Pty) Ltd
(Andrutransmission
Mining)
TWK’s Lereko
activities
include(Pty)
the Ltd
supply
of (i) Capital)/
untreatedAndru
transmission
(ii) treated
poles (from
its treating facility based in Swaziland, TWK does not supply treated transmission
PRESS
RELEASE

polesCommission
in South
Africa);
untreated building
and Competition
fencing poles;Tribunal
(iv) treated
buildingapprove
and fencing
IMMEDIATE
RELEASE
The
has (iii)
recommended
that the
(Tribunal)
the
poles;
(v)FEBRUARY
untreated
mining
timber
logs Capital
(not sawn);
(vi) mining
timber
logswithout
(final product);
(vii) pulp
DATE
19
2021
proposed
transaction
whereby
Lereko
intends
to Andru
Mining,
conditions.
logs; and (viii) woodchips.
COMMISSION TO INITIATE A MARKET INQUIRY ON DIGITAL MARKETS

Lereko Capital is a private equity fund owned and controlled by Lereko Eco (Pty) Ltd. Lereko
competition
regulation
for a growing
and inclusive in
economy.
Capital forms part of the FirstRand Group (FirstRand
Group),
a company
incorporated
South

Africa. Lereko Capital currently has shareholding in Andru Mining. Another firm within the

The Competition Commission (“the Commission”) has resolved to conduct a market inquiry into Online

FirstRand Group, ProVest Group (Pty) Ltd, is active in the provision of contract mining services

Media
Release Platforms (“the Online Intermediation Platforms Market Inquiry” or OIPMI) in terms of
Intermediation

related to underground mining.

Immediate
Chapter 4ARelease
of the Competition Act, 89 of 1998, as amended (“the Act”). In terms of section 43B(1)(a) of
Date:
25 February
the Competition
Act2021
89 of 1998 (as amended), the Commission may initiate an inquiry where it has reason
to believe that there exist market features which impede, distort or restrict competition amongst the

AndruCOMPETITION
Mining is active
in the provision
of contract
mining service
and it generates revenue from
COMMISSION
TO JOIN
platforms
themselves, and
which undermine
the FORCES
purposes WITH
of the THE
Act. DEPARTMENT OF BASIC
EDUCATION,
GOVERNING
BODIES
TO STRENGTHEN
REGULATION
contracts
in differentSCHOOL
commodities
and mining
operations,
including opencast
coal ON
mining and
PROCUREMENT OF SCHOOL UNIFORM & OTHER LEARNING RELATED GOODS & SERVICES
Digital
platform
markets
have been at the forefront of the global competition law debates in recent years
hardrock
opencast
mining.
due to the growing importance of digital platforms in the economy and the high levels of concentration in
On
Monday
01 March
2021
at 10h00,
the Competition
Commissioner
Mr Tembinkosi
Bonakele
be
many
of these
markets.
A number
of competition
authorities
have initiated
market inquiries
(or will
market
signing
Memorandum
of Understandings
(MoU’s) with
Governing
Body
(GBF),
the National
investigations)
to address
the unique challenges
of the
digital
markets.
ThisFoundation
stems from
a recognition
that
Association
of Schooltools
Governing
Bodies
(NASGB),
the own
Federation
of Governing
Bodies
of South
normal enforcement
may be
inadequate
on their
to prevent
initial market
leaders
from African
durably
Schools
(FEDSAS)
and theand
South
African National
Association
of Specialised
Education
(SANASE) at the
entrenching
their position
addressing
the irreversibly
concentrated
platform
markets.
virtual Media Conference.
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The initiation of the Inquiry is a culmination of the work the Commission has been doing in following the
The Honourable Minister of Basic Education Mrs Angie Motshekga will deliver a keynote address at the
global discourse on Digital Markets. In September 2020, in keeping with the global trends in the growing
event. which is scheduled for the signing of a The MoU’s between the Competition Commission of South

NMI Durban South Motors (Pty) Ltd (NMI DSM) / Barloworld South Africa (Pty) Ltd

(Barloworld SA)
Media Statement
For
The Immediate
CommissionRelease
has recommended that the Competition Tribunal (Tribunal) approve the
17
May
2021
proposed
transaction whereby NMI DSM intends to acquire the Barloworld Motor Retail
Business from Barloworld SA, with conditions.

LAUNCH OF THE ONLINE INTERMEDIATION PLATFORMS MARKET INQUIRY

The Competition Commission of South Africa (CCSA) held its ordinary weekly meeting on
Tuesday 02 March 2021, to review and take decisions on matters brought before the Commission
by members of the public and corporate applicants, in terms of the Competition Act (89 of 1998).
These matters include but are not limited to complaints, mergers and acquisitions.
LATEST DECISIONS BY THE COMPETITION COMMISSION
1.1 Mr Price Group Limited (Mr Price)/ Otto Brothers Distributors (Pty) Ltd (Otto
Brothers)
Press Release
The
CommissionRelease
has recommended that the Competition Tribunal (Tribunal) conditionally
For Immediate
approve
proposed transaction whereby Mr Price intends to acquire Otto Brothers.
15
Marchthe
2021
COMPETITION
COMMISSION
WELCOMES
SIGNING
OF Asport
MEMORANDUM
OF
MrTHE
Price
is a national clothing
retailer offering
apparelTHE
(both
fashion and
clothing),
AGREEMENT
WITH
N goods
PAY ON
CAPPING
OF GARLIC
AND products)
GINGER PRICES
footwear,
accessories
andPICK
related
(such
as homeware
and mobile
under
various brands through a total of 1,254 stores in South Africa. In addition to its operations in
The Competition Commission (Commission) is pleased to announce the signing of a
South Africa, Mr Price operates in other African countries, including Botswana, eSwatini,
Memorandum of Agreement with Pick n Pay Retailers Proprietary Limited (Pick n Pay) on
Weekly Media Statement
Ghana, Lesotho, Kenya, Namibia and Zambia. Mr Price operates through the following five
Wednesday 10 March 2021. This confirms that the Company has capped its gross profit margin
For Immediate Release
trading divisions: (i) Mr Price Apparel, (ii) Miladys, (iii) Mr Price Sport, (iv) Mr Price Home and (v)
for ginger and garlic essential food items for the period covering 28 January 2021 to 1 April 2021,
17 March 2021
Sheet Street. Mr Price targets a wide range of customers and is well known for its fashion-value
which may be extended. Pick n Pay has also instructed its franchises, to price no higher than the
offering. Mr Price also has an established financial services division, Mr Price Money, which
corporate store price on ginger and garlic. The Commission has commended Pick n Pay for this
The Competition Commission of South Africa (CCSA) held its ordinary weekly meeting on
focuses on offering credit, insurance products, cellular offering as well as value-added services.
move and hopes to formalise similar agreements reached with other national retailers.
Tuesday 16 March 2021, to review and take decisions on matters brought before the Commission
by
members
of the the
public
and corporate
in terms ofcomplaints
the Competition
Act
(89 of 1998).
In
hasapplicants,
received operated
numerous
fromtrading
members
of the
Therecent
Targetmonths,
Business
is Commission
the retail apparel
business
by Otto Brothers,
as Power
These matters
include
but are
not Lovers,
limited toSpar,
complaints,
mergers
andand
acquisitions.
public,
alleging
that
certain
Food
Shoprite
Checkers
Pick
n
Pay
had
Fashion. Power Fashion is a national clothing retailer with its headquarters in Durban,stores,
KwaZulu
increased
prices
for ginger
and garlic.
The Commission
expeditiously
engaged
with all the
Natal. Power
Fashion
was founded
in the 1950s
as a family-run
business and
is currently
LATESTretailers
DECISIONSexpressed
BY THE COMPETITION
COMMISSION
affected
its concerns
that
the –alleged
price
increases
of ginger
owned and run byand
Mr Noel Otto and
Mr Michael
Otto
the 3rdsignificant
generation
of the
family running
and garlic in certain retail outlets, could result in contravention of Consumer Protection
1.1
Afrique Pet
Limited (Afrique)
/ PhilafricaAct.
Foods
Proprietary
Limited
Regulations
andFood
otherProprietary
relevant provisions
of the Competition
In terms
of the Consumer
competition regulation for a growing and inclusive economy.

Press
Release
(Philafrica
Target Business)
Protection
Regulations,
ginger and garlic fall under the category of “basic food and consumer
For
Immediate Release
items.”

1The
April
2021
Commission
has recommended that the Tribunal approve the proposed transaction
Whilst wholesale
prices for
these products
had increased
due to heightened
consumer demand
whereby
Afrique intends
to acquire
the Philafrica
Target Business,
without conditions.
COMMISSION
WELCOMES
THE CONSENT
AGREEMENTS
during the second wave of infections,
the Commission
is of the ON
viewOUTDOOR
that this didADVERTISING
not warrant the
large
increase
absolute Target
margins
seen COLLUSSION
in both
someform
instances.
Afrique
and theinPhilafrica
Business
part of AFGRI Holdings (Proprietary)

Limited
("AFGRI") pre-merger.of South Africa (Commission) has welcomed the decision by the
The
Competition
In the
interest ofCommission
seeking a pragmatic and constructive resolution of the issues raised by the
Competition
Tribunal (Tribunal)
which confirmed as an order of the Tribunal, two separate consent
Competition
Weekly
MediaCommission
Statement in respect of the affordability of the price of ginger and garlic, Pick n Pay
Pre-merger,with
Afrique
dormant
and doesfirms,
not conduct
any
activities.
is controlled
agreements
two is
outdoor
advertising
namely,and
Adreach
(Pty)Afrique
Ltd
and by
Sotobe
wasImmediate
the first toRelease
sign
a Memorandum
of Agreement,
undertook,
for (“Adreach”)
the period covering
28
For
AFGRIHoldings
and QSA(Pty)
Holdings
Limited ("QSA")
Media
Ltd2021:
(“Sotobe
Media”) pre-merger.
for contravention of section of 4(1)(b)(i) & (ii) of the
January
2021 to 1 April
09
April 2021

NMI DSM’s principal business consists of the retailing of new and pre-owned vehicles,

The Competition Commission (“Commission”) will officially launch the Online Intermediation Platforms

supplemented by vehicle servicing and parts departments. It owns various dealerships which

Market Inquiry (“Online Markets Inquiry”) on Tuesday 19 May at 10am.
include:
Mercedes Benz Umhlanga; Mercedes Benz Pinetown; NMI DSM Umhlanga; Mercedes
Media Statement
For
Release
Benz
Commercial
Vehicle
Durban;
Motors Shelley
Garden
Motors(or soThe Immediate
Inquiry
covers
online
markets
thatGarden
facilitateCity
transactions
betweenBeach;
businesses
and City
consumers
18
May“B2C”
2021 platforms)
Pietermaritzburg;
Garden
Motors
Mbombela;
Garden
City Commercial
Motors Mbombela;
called
for City
the sale
of goods,
services
and software.
Online intermediation
platforms

and
NMIeCommerce
DSM Mbombela.
The brands
represented
by NMI DSM are:
Mercedes-Benz;
Jeep; and
include
marketplaces,
online
classified marketplaces,
software
application stores

SAVE THE DATE
were received from over 200 stakeholders
1. On 10 May 2017, the Commission, in
exercising its powers under Section 43B
including
operators,
bus
and
taxi
of the Competition Act No 89 of 1998,
associations, local government, provincial
as amended, published a notice in the
government departments, national departGovernment Gazette that it would conduct
ment of transport, academics, civil society
a Market Inquiry into the land based public
and commuters.
passenger transport sector. A market inquiry
is a general study into the state, nature and 3. The Commission considered all these
form of competition in a market. The Inquiry
submissions and formulated preliminary
was initiated to pursue the purpose of the
findings and recommendations. These
Act, which is to “promote and maintain
pre-liminary views and recommendations
competition in the Republic”.
were tested with some of the stakeholders
culminating into the publication of the pro2. As part of information gathering, the
visional reports for public comments in
Commission held public hearings across
February 2020. The Commission received
the 9 provinces between June 2018 and
submissions which necessitated some
August 2018. Oral and written submissions
revisions to the provisional recommendations.

intermediated
such
as accommodation,
travel,
transport
and food delivery.
Smart;
Fuso; services
Freightliner;
Western
GWM;
Haval
and
Mitsubishi.
COMMISSION
INVITES
PUBLIC
TO Star;
COMMENT
ON
THE
AMENDMENT
OF THE SMALL MERGER
GUIDELINES
Online
markets have
become
increasingly
important
channel
businesses
to reach
consumers,
The Barloworld
Motor
Retail an
Business
includes
trading
in newforand
used motor
vehicles,
after- a

trend
which has accelerated
under
the Covid-19
pandemicon
and
which
is likely
to continue.
Online
markets
The Competition
Commission
has
amended
its guidelines
small
The
Commission
sales
services including
the
service
of motor
vehicles and
the merger
sales
ofnotifications.
parts
and accessories,
providestakeholders
consumers
with
of comparing
a wide
range
options and
safely
purchasing
Weekly
Media Statement
invites
andthe
theconvenience
public to provide
comments
on the
draftof
guidelines,
bythen
no later
than
17:00 on

finance and insurance products and other miscellaneous items as well as the provision of
online.
For
businesses,
the online markets offer a ready-made infrastructure to sell online and a means to
For
Immediate
Release
21
June
2021.
customer
services
and other ancillary matters thereto which is conducted and/or undertaken

reach
an 2021
enormous number of consumers nationally and internationally. The shift to online commerce also
28 May
means
is increasingly
important
for South
African
businesses
to the
participate
activelyof
in acquisitions
these markets
There isthat
an itincreasing
risk that
the growth
of digital
players
through
rising number
of
if theyinnovative
are to be part
of the global
and national
economy.
competition
for a
growing and
inclusive
economy.
new,
companies
is having
a detrimental
impact onregulation
innovation
particularly
where
these
digital

The Competition Commission of South Africa (CCSA) held its ordinary weekly meeting on

The launch of the final reports will be done virtually as per the details below:

by members of the public and corporate applicants, in terms of the Competition Act (89 of 1998).

DATE: 7 April 2021 • TIME: 10h00 to 12h00 • PLATFORM: MS Teams
RSVP no later than 12h00 on Tuesday 6 April
Email: media@compcom.co.za or WhatsApp: 084 743 0000

companies act as gatekeepers in multiple markets. There are concerns that these potentially antiTuesday 25 May 2021, to review and take decisions on matters brought before the Commission
However,
experience
is that a regulatory
few platforms
maydue
starttotothe
dominate
online
commerce
the
competitiveglobal
acquisitions
are escaping
scrutiny
acquisitions
taking
place atgiven
an early
features
of online
markets
in some
cases
the conduct
of the
markets
those
stage in the
life of the
targetand
before
they have
generated
sufficient
turnover
thatthemselves.
would triggerInmerger
These
mattersbusinesses
include butusing
are not
complaints,
mergers
and acquisitions.
circumstances,
the limited
marketstomay
be exploited
or discriminated
against and consumers
notification.
may not be presented with the optimal choices.
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The guideline enables the Commission to evaluate whether a small merger requires notification on its own
For
thiswithin
reason,
Inquiry provided
is a proactive
measure
forofthe
get a greater understanding of
merits,
thethe
guidance
by section
13(3)
theCommission
Competitionto
Act.

the online
markets
operating plc
in South
Africa /and
there are
factors which
may
be hindering
1.1
Sandvik
Aktiebolag
(Sandvik)
DSIwhether
Underground
Holdings
S.à r.l.
(DSI)
competition
or undermining
the public
interest.
This notification
will ensure that
that meets
these markets
remain
contestable and
The Commission
will only consider
a small
merger
the following
requirements:
competitive, which is in the long-term best interests of South African consumers and businesses that

The Commission has recommended that the Tribunal approve the proposed transaction

depend
ontime
them.
• at the
of entering
the transaction
anyconditions.
of the firms, or firms within their group, are subject to
whereby
Sandvik
intendsinto
to acquire
DSI, with
an investigation by the Commission in terms of Chapter 2 of the Act;
• at the time of entering into the transaction any of the firms, or firms within their group, are respondents
Sandvik
is a company incorporated in accordance with the laws of Sweden. Sandvik forms part
a growing,
deconcentrated
and
economy.Tribunal in terms of Chapter 2
to pending proceedings referred
by the
Commission
to inclusive
the Competition

of the wider Sandvik Group and is a public company listed on the Stockholm Stock Exchange
of the Act;

and is not controlled by any shareholder. In South Africa, the Sandvik group controls the
following entities: Sandvik Holdings Southern Africa (Pty) Ltd; Sandvik (Pty) Ltd; Sandvik Mining

Furthermore, the Commission will require that it be informed of all small mergers and acquisitions where

RSA (Pty) Limited; Seco Tools South Africa; Sandvik Financial Services (Pty) Ltd; and South

either the acquiring firm, the target firm, or both, operate in one or more digital market(s) provided at least

Africa
Newtrax
Ptycriteria
(Ltd). Sandvik
one of the
following
are met: and all the firms that are directly or indirectly controlled by it
are hereafter, collectively referred to as the “Acquiring Group.”

a growing,
deconcentrated
andThe
inclusive
economy.
The Acquiring Group is a global
engineering
group.
business
area of the Acquiring Group is

in mining and rock solutions focusing on mining and rock excavation.

Competition Act No. 89 of 1998 (“the Act”). Sotobe Media is now known as Masakhe Media (Pty)

In South Africa, DSI, through its subsidiaries, Rocbolt, Rocbolt Technologies Holdings (Pty) Ltd,

The(“Masakhe
Philafrica Target
Business
conducts
dryits
pet
food business.
The merger
will 6 April
Ltd
Media”).
The
Competition
Commission
of South
Africa AFGRI’s
(CCSA) held
ordinary
weekly meeting
on Tuesday
2021,
to review
and take
decisions
matters
brought
before
the
by members of the public
A growing,
deconcentrated
and
inclusive
economy.
consolidate
AFGRI’s
dry
pet
foodonmanufacturing
business
in Commission
Afrique.
and corporate applicants, in terms of the Competition Act (89 of 1998). These matters include but are not
This followed the Commission’s investigation which found that from 2013, Outdoor Network,
limited to complaints, mergers and acquisitions.

Rocbolt Technologies Africa (Pty) Ltd and RB Technology Holdings Pty manufacture and supply
specialised ground control products to the South African underground mining and geotechnical

Adreach and Masakhe Media agreed to share equally the market for street pole and shopping

LATEST DECISIONS BY THE COMPETITION COMMISSION

mall
pole advertising
the the
municipalities
of eThekwini,
Msunduzi,
uMhlathuze,
Emnambithi,
The Commission
foundinthat
proposed transaction
is unlikely
to result
in a substantial

competition regulation for a growing and inclusive economy.

1.1
Tratonand
SE (“Traton”)
/ Navistar firms
International Corporation
Umdoni
agreedmarkets.
not (“Navistar”).
to The
approach
each other’s
existing
prevention
or Mbombela.
lessening of These
competition infurther
any relevant
Commission
further found

customers
unless
consent does
of the
other
is
obtained.
also
agreed
to adhere
same
The
hasthe
unconditionally
approved
the
proposed
merger
whereby
Traton
intendstotothe
acquire
thatCommission
theStatement
proposed
transaction
not
raise
any
public They
interest
concerns
Media
control in Navistar.

rate card when selling advertising space on street poles in the eThekwini, Msunduzi, uMhlathuze,
For Immediate Release
The
Acquiring Umdoni
Firm manufactures
and sells
commercial vehicles
including
vans, medium-duty
trucks,
Emnambithi,
and Mbombela
municipalities.
This conduct
amount
to price fixing
and
23 April
2021
heavy
duty
trucks, buses and further offers related competition
services. The
Acquiring
brands
includeseconomy.
(i) MAN,
regulation
for aFirm
growing
and inclusive
market
division,
contravene
section
4(1)(b)(i)
& (ii) of the Act.
(ii)
Scania
and (iii)which
Volkswagen
Camihoes
e Obus
(“VW CO”).
The TargetCOMMISSION
Firm manufactures
commercial
medium-duty trucks
and heavy-duty trucks,
proprietary diesel
PROHIBITS
ACQUISITION
OF RUSSELLSTONE
PROTEIN
Both Adreach and Masakhe
Media admitted
to price fixing
and market division
in the market for
engines and city buses. The Target Firms also offers truck and engine spare parts and finance services.
In
South
Africa,
the
Target
Firm
is
active,
to
a
limited
extent,
in
the
sale
of
heavy-duty
trucks,
with its core
the provision of outdoor advertising services. Outdoor advertising includes advertising
the
business
being the manufacture
and supply
spare
parts to theTribunal
aftermarket
enginesthat
and application.
The
Commission
has recommended
to of
the
Competition
(Tribunal)
the proposed

products of third parties on street poles, billboards, shopping mall poles and litter bins.

transaction
whereby
and transaction
Seaboard isintend
Protein, be
The Commission
found DH
that Brothers
the proposed
unlikelytotoacquire
result inRussellStone
a substantial prevention
or
Media
Statement
lessening
of competition
in any agreed
relevanttomarkets.
Thematter
Commission
found that
proposed
Adreach and
Masakhe Media
settle the
with thefurther
Commission.
In the
terms
of the
prohibited.
transaction
does not
raise any public interest concerns.
For
Immediate
Release

settlement agreement, Adreach agreed to pay a R2 500 000 (Two million five hundred
25
2021 Holdings (Pty) Ltd (“CMH Holdings”) / Ballito Motor Holdings (Pty) Ltd (“BMH”)
1.2 April
CMH Motor
thousand
rand)
administrative
penalty
whilebyMasakhe
Media
agreed
to pay
an administrative
DH
Brothers
is wholly
owned and
controlled
Willowton
Group
(Pty) Ltd
(Willowton
Group), a
The
Commission
has(Twelve
recommended
that the
Competitionrand).
Tribunal (Tribunal) conditionally approve the
penalty
ofincorporated
R12 500
thousand
five
company
in accordance
with
thehundred
laws of the Republic of South Africa. The Willowton
proposed
transaction
whereby CMH
HoldingsFINAL
intendsREPORT
to acquire
BMH.
COMPETITION
COMMISSION
PUBLISHES
OF
ITS COVID-19 IMPACT STUDY

Group is in turn controlled by several family trusts.

The
Group
is involved (Commission)
in a number of has
activities
throughitsitsfinal
subsidiaries
retail
The Acquiring
Competition
Commission
published
report ofwhich
the includes
Covid-19the
impact
of new and used passenger vehicles (“PVs”) and light commercial vehicles (“LCVs”). In addition to the
assessment
study.
The report
details theGroup
Commission’s
findings
regarding
the
impact
ofdistribution
the Covid-19
retail
of
PVs
and
LCVs,
the
Acquiring
is
active
in
the
provision
of
car
hire,
of
The Willowton Group is active in sunflower seed and soybean crushing and oil refinery operations,
consumables,
digital
and thedeconcentrated
supply
of aftersales
services
a growing,
and
inclusive
economy.
Block Exemptions
andmarketing,
the Commission’s
enforcement
work
during
the (scheduled
pandemic. repairs) as well as the
importinterests
and supply
of branded
automotive
partsof
foredible
various
Original
Equipment
Manufacturers
(“OEMs”).
with
in the
manufacture
and sale
oils,
cleaning
and packaging
of rice,
maize
These automotive parts are supplied to third party parts suppliers.
The Covid-19
Exemptions consumer
were granted
by the
MinisterWillowton
of the Department
of Trade, under,
Industryinter
and
milling
and inBlock
the fast-moving
goods
market.
sells its products

Competition Commission South Africa

BMH
operates
a Fordbrands:
and
Landconsultation
Rover
new motor
vehicle
franchiseNuvolite
in
Kwa-Zulu
Natal.
Competition
(“dtic”),
afterJaguar
extensive
withD’Lite,
the
Commission,
toBallito,
assistand
keyAllsome
sectors
of
the
alia,
the following
Sunfoil,
Sunshine
D,
Crown,
Rice.

economy
inoperates
their response
to the
pandemic.
These
exemptions
allowed
market
players
collaborate
Willowton
across
South
with
manufacturing
facilities
in Pietermaritzburg,
Kempton
The
Commission
recommended
thatAfrica
the merger
isblock
approved
subject
to BMH
terminating
itstoJaguar
Land
Rover activities prior to the implementation of the merger.

Read more on our website: www.compcom.co.za
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jurisdictions have not conducted an in-

The purpose of this paper is to examine the role of
competition law in labour (input) markets. In particular,
the role of competition authorities in preventing
collusive agreements, adverse information sharing,
and the exploitation of monopsony power in labour
market to the detriment of existing and potential
workers in labour input markets.

LABOUR MARKET CONCERNS UNDER
COMPETITION LAW

depth analysis of monopsony power in
labour markets in merger control.
Currently, market power abuses exercised
in labour markets are mainly considered
with

respect

to

anticompetitive

agreements. These generally relate to
collusive agreements between employers
vying for the same pool of labour or
restraint-type agreements directed to
employees. These formally include:

can amount to monopsony (single buyer/

generally occur organically and amount

employer) or oligopsony (few employers).4

more to distortions or failures in the labour

i.

Highly concentrated product markets

to define and are characterised by several

may also result in fewer opportunities and

frictions. Some of these frictions may also

sources of employment within a particular

give rise to employer market power. For

labour market where there is a need for

instance:

highly specialised labour and labour

ii.

I

n the competition regulation world,
market power is generally viewed only
from a product market perspective.

(input) markets. In particular, the role of
competition

authorities

in

preventing

collusive agreements, adverse information

viewed as the “input” sold by the supplier,
“the worker”. A labour market refers to
a group of jobs, between which workers

More recently, competition authorities

sharing, and the exploitation of monopsony

can switch with relative ease and located

and policymakers have started recognising

power in labour market to the detriment of

within a geographic area – usually defined

the importance of labour market scrutiny

existing and potential workers in labour

by the commuting time or distance that

within competition law, specifically with

input markets.

workers are willing to travel for work. In a
competitive market, firms compete to hire

respect to horizontal agreements amongst
firms. In addition, the prevalence of
increasing concentration within industries

Sources of labour market power

1

has

also

prompted

academics

and

policymakers to advocate for evaluations
on labour market dynamics in merger
control.

Abuses arising in labour markets are
generally viewed as no different to those
in product markets, in terms of buyer
power and general market power.2 In
fact, firm’s (employers) can be viewed

The purpose of this paper is to examine

as “buyers”, where they operate on the

the role of competition law in labour

demand-side of labour, and labour can be

workers from a labour market. However,
firms with labour market power, can alone
or collectively, pay workers less than the
competitive level, reduce employment
opportunities, and offer unfair terms
and

conditions

of

employment

that

would otherwise not have been in place.

bands.

to which a labour market is significantly
confined to only a particular product and

and

the

labour market information between

geographic market may occur on a limited

work-seeker.

companies

and infrequent basis in reality. On the

Matching frictions may cause a lack

and can result in tacit coordination

other hand, a highly concentrated labour

of coordination and uncertainty from

between firms and their employment

market may reduce competition amongst

both the employer and work-seeker.

practices. For example, human capital

firms for labour and limit opportunities for

Both

specialists sharing salary information

workers to change jobs if the employer

result in labour market frictions that

with other firms. This practice is a

imposes

give rise to inefficiencies in the labour

common practice by many human

salary cuts under a monopsony situation.

market and may discourage workers

capital

Furthermore, agreements between firms

from searching for new jobs and

market-related

can also restrict workers from switching.

packages. It can also be used by

and

matching

the

and

of

both

coordination

power over those employees.

or create concentration in a product

3
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another

specialists

to

concern

determine

compensation

firms to attract a more qualified pool
of workers by offering higher salaries
or tacitly result in lower compensation
within a labour market.

labour market power of employer’s

merger on the labour market. In addition,

include search costs, information

some literature proposes further scrutiny

asymmetries, switching costs, worker

between employers and employees,

on mergers that create or enhances

inertia, and regulatory barriers to

restrain employees from working for

concentration amongst firms competing

labour mobility.

a competitor, usually for a specified

for the same labour market, regardless

time or within a particular geographic

of whether the merger is likely to result

area.

with buyer power with respect to labour

considered when defining a relevant

Competition Commission South Africa

is

also consider testing the effects of the

The frictions listed above may also be

4

Information exchange pertaining to

Other frictions that may give rise to

power created by these frictions, these
2

iii.

unjustifiable

In terms of a merger that may enhance

Depending on the market structure, firms

This follows from recent literature broadly assessing the impacts of market concentration on labour share in the United States (US) and well as
literature concerning the prevalence of stagnating or declining wages in the US.
For example, a firm or firms with market power are able to exercise market power unilaterally or collusively, by increasing prices above the
competitive level, restrict output or impact on other parameters of competition with respect to product markets. In a similar way, buyers with market
power (i.e. buyer power) have the ability to significantly constrain their suppliers in terms of the prices paid and/or on the trading conditions.
Labour markets are generally defined in the same way as a product market, i.e. defining the type of labour market within a particular geographic
area(s).

economically

an increase in an employer’s market

labour market. In terms of labour market
1

collusive

compensation, benefits and/or salary

market, the competition authority may
ii.

another

any aspect relating to employees’

increase worker inertia, resulting in

3

is

matching of a set of preferences
characteristics

requires

Wage-fixing

the

employer

By Samantha Kee & Melissa Naidoo

process

a

practice where companies agree on

with low mobility. However, the extent
hiring

is

another’s employees.

markets, labour markets may be harder

The

agreement

agree to refrain from hiring one

dominant position.

that firms can abuse labour and product

i.

no-poaching

collusive practice where companies

market rather than a firm abusing its
Although there are similarities in the ways

A

iv.

Non-compete agreements concluded

in a significant lessening of competition
based on the product market. However,

Even

to date, competition authorities across

concentrated labour market, firms may

in

the

absence

of

a

highly

For clarity: Monopsony refers to a firm that is the sole purchaser of a good or service (or resource) in either a product or labour market, whilst
oligopsony is when there are only a few firms that purchase a good or service (or resource). Similar to the concept of a monopoly and oligopoly
– where there is either one supplier or few suppliers of a particular good or service and firms are generally able to control market conditions
surrounding price, quality, etc. of the goods and services they provide – monopsony/oligopsony provides few choices for goods or service providers
to supply their product or labour. Thus under monopsony/oligopsony, buyers are able to exploit seller or service providers in terms of prices paid
and other trading terms and conditions.
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“artificially” reproduce a situation akin to
market power or monopsony power in the
labour through the type of agreements
described

above.

These

agreements

are generally seen as more adverse to
employees and labour market dynamics
than mergers.
Labour market concerns in other

by the extent to which these practices

Currently, certain authorities have released guidelines
for firms to raise awareness of the per se prohibition of
“no poaching” and wage-fixing agreements amongst
firms competing to employ workers from the same
labour market.

From a legislative standpoint, the CCSA is already
well geared to enforce and advocate for employment
public interest concerns. Under the ambit of the
Act, no-poaching and wage-fixing agreements, and
information exchange of compensation information
(where it is detrimental to competition for labour),
already fall within the CCSA’s enforcement powers.

jurisdictions
criminally

against

naked

likelihood of mergers creating monopsony
power. Indeed, further evaluation could be
well-worth exploring to fully understand
the mechanisms and consequences of
labour market abuses and exploitation
that may occur, whether organically or
artificially, in South Africa.

law if the agreement constrains individual

to

Several jurisdictions have been increasing

firm decision-making on: wages, salaries,

wage-fixing or no-poaching agreements.

their scrutiny with respect to labour market

or benefits; the terms of employment; or

These types of agreements eliminate

concerns. Currently, certain authorities

job opportunities.

competition in the same irredeemable

collective bargaining10 and agreements11

employees through the public interest

way as agreements to fix product prices

at the workplace and at sectoral level.12

provisions. However, when employers

have released guidelines for firms to raise

proceed

may be prevalent in the economy or the

This could mean that the CCSA also
adopts similar guidelines aimed directly at

awareness of the per se prohibition of “no

In 2018, the Japan Free Trade Commission

or allocate customers…the DOJ will

The Competition Act 89 of 1998 (the

share information about their terms and

poaching” and wage-fixing agreements

(JFTC) released a report detailing the

criminally

that

Competition Act) does exempt collective

conditions of employment such as wages,

amongst firms competing to employ

application of the Antimonopoly Act

employers have agreed among themselves

bargaining and collective agreements

employee benefits, or job opportunities

workers from the same labour market.

to competition for human resources.8

on employee compensation or not to

concluded under the LRA under section

this can be dealt with under section 4 of

Broadly, the study dealt with competition

solicit or hire each others’ employees.” In

3(1)(a)/(b) of the Act.13

the Act. These agreements may violate

In respect of merger control the activity

between

to

these instances, the DOJ has the powers

in other jurisdictions is not as prevalent.

disadvantaging worker movement across

to file criminal/felony charges against all

Currently, it is only the US that may adopt

competing employers (i.e. competing/

culpable participants in the agreement,

further scrutiny on mergers effecting labour

other firms employing workers from the

market outcomes. In particular, the US is

same labour market). The study mainly

awaiting the passing of the Competition
and Antitrust Law Enforcement Reform

employers

with

respect

investigate

allegations

antitrust laws as it constitutes fixing a price

be useful tool to raise awareness amongst
human capital specialists of potential
contraventions, and to find procompetitive
solutions where the demand-side of labour
markets is not working effectively or fairly

between employers that set terms of

may be necessary for the CCSA to apply

employment such as wage-fixing and no-

the antitrust law to the labour market to

In the period since the release of the US

poaching clauses outside of the stipulated

In respect of merger control, nothing

concerned disadvantages to “freelance”

encourage a competitive labour market.

guidelines, a number of cases have been

collective bargaining process. However,

in the current public interest provisions

workers (i.e. contract workers).

investigated by the DOJ. In December

the Competition Act can address these

agreements

fixing case and in January 2021 it filed its

the objective of creating or maintaining a

From

among employers are per se illegal under

first case on a no-poaching agreement

competitive labour market as there is no

CCSA is already well geared to enforce

In terms of anticompetitive agreements,

US antitrust laws. This is regardless of

contravention.

immunity for those agreements under the Act.

and advocate for employment public

in October 2016, the Federal Trade

whether an agreement of this nature is

Commission (FTC) issued a guidance note

entered into directly or through a third-party

The role of South African competition

In fact, the Preamble of the Act suggests

the Act, no-poaching and wage-fixing

to inform human resource professionals

intermediary. However, such agreements

law in promoting competitive labour

there is an imperative for the Commission

agreements, and

on potential violations of US antitrust

may be permissible in certain instances

practices

to act in such circumstances in setting out

of compensation information (where

laws with respect to employers’ hiring

where it is “reasonably necessary to a

“That an efficient, competitive economic

is detrimental to competition for labour),

and compensation practices.6 Similarly,

larger legitimate collaboration between

The

is

environment, balancing the interests of

already fall within the CCSA’s enforcement

the Hong Kong Competition Commission

the employers”9 and an inquiry has been

comprehensive and provides many rights

workers, owners and consumers and

powers. The employment public interest

released an Advisory Bulletin of the same

concluded on the competitive effects of

to employees. The main employment

focussed on development, will benefit

provision also means there is no legislative

nature in 2018.7 Both state that any

such agreement.

law statute of South Africa is The Labour

all

hurdle to assessing an increase in labour

Relations Act 66 of 1995 (LRA) (as amended)

philosophy of this statement implies that

market

no-poaching

agreement among competing employers

South

a

legislative

standpoint,

the

interest concerns. Under the ambit of

African

labour

law

South

Africans”.

The

underlying

information exchange

concentration

within

it

merger

that limit or fix the terms of employment

According to the US guideline: “the [US

which regulates the organisational rights of

the Act considers the interest of workers

control even if it is not currently assessed

for potential hires may violate competition

Department of Justice (DOJ)] intends

trade unions and promotes and facilitates

and acknowledges the importance of a

by the CCSA.

competitive environment for workers for a
well-functioning economic system.

The question is rather to what extent does
the competition authority apply its powers

US Congress, S.225 – Competition and Antitrust Law Enforcement Reform Act of 2021, 117th Congress (2021-2022). Available at: https://www.
congress.gov/bill/117th-congress/senate-bill/225/text
United States Department of Justice Antitrust Division, Federal Trade Commission. “Antitrust Guidance for Human Resource Professionals”.
October 2016. Available at: https://www.justice.gov/atr/file/903511/download
Hong Kong Competition Commission, Advisory Bulletin, 9 April 2018. “Competition concerns regarding certain practices in the employment
marketplace in relation to hiring and terms and conditions of employment”. Available at: https://www.compcomm.hk/en/media/press/
files/20180409_Competition_Commission_Advisory_Bulletin_Eng.pdf
Japan Fair Trade Commission, Competition Policy Research Center (2018), “Report of the Study Group on Human Resource and Competition
Policy”. Available at: https://www.jftc.go.jp/en/pressreleases/yearly-2018/February/180215_files/180215_3.pdf
United States Department of Justice Antitrust Division, Federal Trade Commission. “Antitrust Guidance for Human Resource Professionals”.
October 2016. Available at: https://www.justice.gov/atr/file/903511/download
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and horizontal agreements.

a more in-depth analysis on aspects

fixing

and

in the context of information exchange

precludes the CCSA from undertaking

Conclusion & Recommendations

with respect to its effect on wages.
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focusing on the labour market could also

including both individuals and companies.

types of anticompetitive agreements with

9

specifically

under section 4 the Act. Therefore, it

2020 the DOJ filed its first criminal wage-

8

advocacy

provisions against collusive agreements

Under the 2016 FTC guidelines, wage-

7

Competition

or trading condition which is prohibited

assessment of mergers on labour markets

6

particular exploitative labour practices.

The LRA does not contain enforcement

Act of 2021.5 The reform bill stipulates the

5

HR specialists in firms, cautioning against

The Act does contain a provision that

in this area and raise awareness of potential

caters specifically for the welfare of

contraventions. This may be determined

of a merger that specifically pertain to
labour market dynamics and the possible
effects on wages and salaries. However,
concentration of labour market power
may go hand-in-hand with concentration
of market power and therefore a merger
creating labour market power may fail on
competition grounds too.
Either way, it may be beneficial and useful
to provide clear guidelines to legal experts
and merging parties on the basis and
extent to which the CCSA may evaluate
labour markets in merger control. This
could be informed by ex-post reviews
and further research to identify perhaps
only

those

particular

industries,

or

characteristics of labour markets such as
labour market frictions or skills, which are
more likely to face labour market abuses.

10 Collective bargaining allows for trade unions, employers, and employees to come together voluntarily to negotiate and set agreements on various
employment matters such as wages, terms and conditions of employment, mediation and strikes to ensure workers are fairly treated in the
workplace.
11 Collective agreement refers to a written agreement delineating the terms and conditions of employment or any other matter of mutual interest by
registered trade unions, employers, and/or registered employers’ organisations.
12 See https://www.westerncape.gov.za/legislation/labour-relations-act-66-1995.
13 This Act applies to all economic activity within, or having an effect within, the Republic, except- (a) collective bargaining within the meaning of
section 23 of the Constitution, and the Labour Relations Act, 1995 (Act No. 66 of 1995); (b) a collective agreement, as defined in section 213 of the
Labour Relations Act, 1995.

a growing, deconcentrated and inclusive economy

59

The Year of Charlotte Mannya Maxeke: Growing youth
employment for an inclusive and transformed society

By Matthew Parks
COSATU Parliamentary Coordinator

COSATU welcomes the inclusion of worker-owned
investments under BBBEE criteria
May 20, 2021

C

OSATU

welcomes

the

help spur the inclusion of workers as

the

shareholders of their companies. This will

Minister for Trade, Industry

boost their incomes and give them a sense

For further comment: Matthew Parks-

and Competition, Ebrahim

of ownership and empowerment. It will

COSATU Parliamentary Coordinator

Patel, that trade union, Employee Share

further contribute to labour market stability

Ownership Programmes and cooperatives

and the transformation of the economy

will now be included under government’s

from one that is still predominantly white-

definitions

qualifying

owned, to one that reflects South Africa’s

Economic

diversity and full potential.

announcement

for

of

by

companies

Broad-Based

Black

Issued by COSATU.

Cell: 082 785 0687
Email: matthew@cosatu.org.za

GRADUATE TRAINEE PROGRAMME
Since 2000, the Competition Commission has been
running a Graduate Training Programme, known as the
Cadet Programme, through which graduates are recruited
as trainees on competition policy and law.
The programme offers graduates an opportunity to get
on -the-job training on competition regulation and related
issues. They are also equipped with general workplace
skills to prepare them for the workplace and to improve
their chances at getting employed
.
Upon joining the Commission, the Graduate Trainee gets
attached to a coach, who is usually a senior official in

the division. The role of the coach is to ensure that the
trainee is well integrated into the organisation by providing
relevant exposure and training. The coach also conducts
formal and informal performance assessments of the
trainee throughout their period of assignment. On the
other hand, experienced officials benefit by imparting
skills and knowledge while at the same time grooming the
professional and personal well-being of trainees.
Some of the Graduate Trainees that are part of the
programme are also able to complete their articles through
the Commission’s partnership with private law firms.

Empowerment status.
Legitimate cooperatives have long been
Their exclusion to date made no sense

the

and was in fact an irrational obstacle

ownership, yet they have huge potential,

for workers, women, the unemployed,

especially in rural and informal areas.

persons with disabilities, and people in the

COSATU cautions against the abuse

rural areas to pool their resources together

of cooperatives to circumvent labour

and enter the economy as owners and

laws as has been happening with bogus

investors.

cooperatives frequently. The Federation,

forgotten

stepchild

of

48% OF OUR EMPLOYEES

company

are under the age of 35 years,
57.87% of whom are female
while 42.13% are male.

though, cautions against cooperatives
Most of the trade unions’ membership are

being used as vehicles for corruption.

persons who fall under BBBEE categories.
The exclusion of their organisations,

The Federation hopes that the inclusion

namely trade unions, only served to stymy

of trade unions, ESOPs, and cooperatives

efforts for workers to invest in the economy
on their own terms and to have ownership

under the BBBEE definitions will help spur

of their investments.

such investments and that workers, will

The

inclusion

Ownership

60

of

Employee

Programmes

Share

(ESOPs)

reap the rewards.

will
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THE COMPETITION COMMISSION CAN BE

CONTACTED

AT ANY OF THE FOLLOWING:

Telephone Number:
+27 (012) 394-3200
+27 (012) 394-3320
WhatsApp / SMS Line:
+27 (0) 84 743 0000
Email Address:
ccsa@compcom.co.za
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Physical address:
The DTI Campus, Mulayo (Block C),
77 Meintjies Street,
Sunnyside, Pretoria
Postal address:
Private Bag x23,
Lynwood Ridge,
0040

