Non-confidential

The Competition Commission
Trevenna Campus
Block 2B (1st Floor)
55 Meintjies Street
Sunnyside
Pretoria
For the attention of James Hodge

Herbert Smith Freehills South Africa LLP
Rosebank Towers - 4th Floor
15 Biermann Avenue
Rosebank
Johannesburg, 2196
South Africa
T +27 (0) 10 500 2600
F +27 (0) 11 327 6230
D +27 (0) 10 500 2642 / 2649
E jean.meijer@hsf.com
www.herbertsmithfreehills.com

Our ref

J Meijer / S Payne
Your ref

By email

Date

30 June 2021

Dear James
Competition Commission Inquiry Into Online Intermediation Platform (2021MAY0010)
We refer to the Competition Commission’s (“Commission”) request for information dated 20
May 2021. We provide below the responses of Uber Portier B.V. and Uber Eats South Africa
(Pty) Ltd (collectively, “Uber Eats”) to the Commission’s questions as set out in that letter.
For ease of reference, we have repeated the text of the questions to which our responses
are provided.
1.

BACKGROUND AND BUSINESS ACTIVITIES

1.1

If your company operates multiple businesses, provide the most recent organogram
depicting the companies directly and indirectly controlled by your parent company
and all its subsidiaries.
1.1.1

The Uber Eats business in South Africa is currently operated by Uber Portier B.V..

1.1.2

However, the business is currently undergoing a restructuring (the “Business
Model Change” or “BMC”) and it is the intention of Uber Eats that, from around
August 2021, the Uber Eats business in South Africa will be operated by a new
entity, named Uber Eats South Africa (Pty) Ltd.

1.1.3

Please find set out hereunder an organisational chart detailing the corporate
structure of the organisation.

Herbert Smith Freehills South Africa LLP and Herbert Smith Freehills, an Australian Partnership, are separate member firms of the international legal practice known
as Herbert Smith Freehills.
Herbert Smith Freehills South Africa LLP is a limited liability partnership registered in England and Wales with registered number OC402561. We use the word
partner of Herbert Smith Freehills South Africa LLP to refer to a member of Herbert Smith Freehills South Africa LLP, or an employee or consultant with equivalent
standing and qualifications.
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1.2

Indicate if your company or related operating companies are owned and controlled by
Historically Disadvantaged Persons (“HDPs”).
1.2.1

1.3

The company and its related operating companies are not owned or controlled by
HDPs.

Briefly describe the platform business and how it is positioned relative to other
platform businesses.
1.3.1

Uber Eats is a platform connecting merchants (including restaurants, grocery
stores, convenience stores, pharmacies, and others) interested in selling food and
other items, merchant customers interested in purchasing food and other items,
and independent courier partners interested in providing delivery services. Uber
Eats does not sell food or other items, and Uber Eats does not provide delivery
services. Instead, Uber Eats is an agent, facilitating transactions between third
parties.

1.3.2

There are several different transactions which can take place on the Uber Eats
platform. In the most common transaction, a merchant customer places an order
with a merchant via the Uber Eats app. The merchant purchases delivery services
from a courier partner, and resells those services to the merchant customer. The
courier partner then delivers the order to the merchant customer. Uber Eats is not
a party to the transaction.

1.3.3

In other transactions, the merchant could use its own delivery staff (and not an
independent courier partner) to deliver the order to the merchant customer, or the
merchant customer could pick up their own order directly from the merchant, with
no delivery services involved. Again, Uber Eats is not a party to such transactions.

1.3.4

Please see the diagram and description of the model below. This diagram reflects
the most common Uber Eats transaction, as described at paragraph 1.3.2 above.
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1.3.5

Uber Eats renders lead generation, payment processing and other related services
to merchants in return for the marketplace service fee (the “Service Fee” or “MPF”)

1.3.6

Uber Eats renders lead generation services to courier partners that enable courier
partners to seek, receive and fulfil delivery services on behalf of merchants. Courier
partners pay Uber Eats a service fee.

1.3.7

Courier partners provide transport services to the merchant in return for a “Delivery
Fee”.

1.3.8

Merchants provide goods and delivery to the merchant customer. The delivery
charge from the merchant to the merchant customer is the “Delivery Charge”.

1.3.9

Uber Eats collects payment for goods and delivery from the merchant customer on
behalf of the merchant.

1.3.10

Uber Eats transfers the cost of the goods, less Uber Eats’ service fee, to the
merchant.

1.3.11

Uber Eats transfers the amount of the Delivery Fee, less the Uber Eats service fee,
plus any incentives (if applicable), to the courier partner.

1.3.12

By way of example, consider a meal that costs R100 at a merchant with a 25%
MPF, and attracts a R20 delivery fee paid by the merchant customer to the
merchant, a R20 delivery charge paid by the merchant to the courier partner, and
a 15% courier service fee levied by Uber Eats.
(A)

Uber Eats’ lead generation services enable a merchant customer to find
the merchant, and to place an order for goods costing R100.

(B)

Uber Eats’ lead generation services enable a courier partner to locate the
merchant seeking delivery services to deliver the goods to the merchant
customer.

(C)

The courier partner provides the delivery service to the merchant, at a cost
of R20.

(D)

The merchant, using the courier partner, provides the goods and delivery
service to the merchant customer for a total of R120.

(E)

Uber Eats collects the R120 from the merchant customer on behalf of the
merchant.

(F)

Uber Eats deducts the Service Fee from the goods amount - R25 (i.e. 25%
of R100). It transfers the cost of the goods less the Service Fee to the
merchant - R75.

(G)

Uber Eats deducts its courier partner service fee from the Delivery Fee R3 (i.e. 15% of R20). It transfers the balance of the Delivery Fee and the
courier partner service fee to the courier partner on behalf of the merchant
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a list of the key performance metrics that management uses to track the
performance of the platform.
2.4.1

We provide hereunder the following examples of documents used by management
to track performance on the Uber Eats platform:
(A)

(B)

(Annexure C.1). Definitions of
the acronyms used in this dashboard are available in the second tab of the
sheet;
(Annexure C.2);

and

(Annexure C.3).

(C)
3.

BUSINESS MODEL

3.1

Provide investor or any other presentations that describe your company’s current
business and business model. If no investor presentations exist, provide internal
documents describing the business model.
3.1.1

We attach hereto copies of presentations made to merchants as parts of proposals
to enter into business with Uber Eats. These presentations describe Uber Eats’
current business model and how Uber Eats envisions partnering with merchants.

3.1.2

The presentations attached relate to the following entities:
(Annexure D.1);

(A)

(Annexure D.2);

(B)

3.2

(C)

(Annexure D.3); and

(D)

(Annexure D.4).

Provide all internally and externally commissioned research and/or studies conducted
in the past three years on the consumer side of the platform, the business user side
of the platform and the market position of your platform relative to competitors.
3.2.1

Uber Eats does not, periodically or at regular intervals, conduct or commission
studies of this nature.

3.2.2

However, Uber Eats has conducted a diligent search and identified the following
strategic studies relating to the business:
(Annexure E.1);

(A)

(Annexure E.2);

(B)

(Annexure E.3);

(C)
(D)
(E)
3.3

and

(Annexure E.4);
(Annexure E.5).

Provide copies of your company’s latest marketing materials and presentations used
in engagements with different types of potential business users of the platform.
3.3.1

Copies of presentations used by Uber Eats in its engagements with merchants
have been provided in response to question 3.1 above.
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fee on these transactions as the courier’s delivery service is facilitated by
the merchant, independently of Uber Eats.
(C)

4.2.14

4.3

4.4

The difference in service fees charged to Merchants for both Pick Up and
BYOC transactions compared to those involving third party courier
partners, reflects the fact that Pick Up and BYOC transactions do not
require use of Uber’s technology to connect third party courier partners
with Merchants, nor do they require the associated level of support that
would ordinarily be provided by Uber Eats in the context of transactions
involving merchants and third party courier partners.

Each of the fees mentioned above is specified in the relevant contract concluded
between a merchant and Uber Eats. Uber Eats’ current approach to refunds in
South Africa is set out in Uber Eats’ Order Errors guide, which is accessible by
merchants via the link to the supplemental terms contained in the contract.

Provide documentation on any criteria that must be met for business users to operate
on the platform or to access certain features of the platform. If no such documentation
exists, please describe the criteria that must be met.
4.3.1

There are no criteria that merchants are required to meet in order to operate on the
platform other than that the merchant must not be flagged as a health and safety
concern or fraudulent operation.

4.3.2

Merchants which show an interest in operating on Uber Eats, and which are located
in geographies in which the platform is active, can be onboarded.

Provide documents describing to potential and/or new business users the onboarding
process. If no such documents exist, please describe the onboarding process as
described to potential and/or new business users.
4.4.1

The onboarding process for new merchants is as set out in the process flow below.
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welcome to send the Inquiry other documents and/or information that may assist the
Inquiry. The Inquiry is likely lend greater weight to evidence-based facts.
8.1.1

Uber Eats does not have any further comments to make at this stage, but looks
forward to continued constructive engagements with the Commission during the
course of the Inquiry process.

Please do not hesitate to contact us if you have any queries in relation to the above.
Yours sincerely,

Jean Meijer and Stewart Payne
Herbert Smith Freehills South Africa
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