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Block Exemptions as a tool for economic recovery and 

reconstruction: Lessons from the Covid-19 Block 

Exemptions 

 

By Khalirendwe Ranenyeni, Qhawe Mahlalela, and Queen Khetsi 

 

ABSTRACT: After the declaration of Covid-19 as a National State of Disaster in March 2020, 

the government of South Africa, in consultation with the Competition Commission granted 

Block Exemptions to various sectors of the economy to help in their response to the 

pandemic. The Block Exemptions were critical in stabilising these sectors during the times of 

uncertainty and helped in mitigating the adverse economic consequences of the pandemic. 

This paper draws on lessons from the Covid-19 Block Exemptions and argues, with reference 

to one key sector of the economy, namely Freight Rail Infrastructure, that if Exemptions could 

be used to stabilise the economy during the pandemic, then they can be used as a tool for 

economic recovery and reconstruction.   
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1. Introduction  

 

An Exemption is defined in the Competition Act No. 89 of 1998 (as Amended), as a written 

permission by the Competition Commission of South Africa (“CCSA”) to engage in a 

prohibited practice, should the application meet the criteria set out in the Act.1 The criteria is 

that, an Exemption may be granted if an agreement or practice constitutes a prohibited 

practice, in terms of Chapter 2 of the Act, but is found to contribute to (i) maintenance or 

promotion of exports, (ii) promotion of the competitiveness of small businesses or firms 

controlled or owned by historically disadvantaged persons (“HDPs”), (iii) changing the 

productive capacity to stop decline in an industry, and (iv) maintaining economic stability in 

an industry designated by the Minister.2 3  

The advent of the Covid-19 pandemic and the subsequent declaration of the pandemic as a 

National State of Disaster in terms of the Disaster Management Act in March 2020 

necessitated for the Minister to designate a few industries that the government earmarked 

for the maintenance of economic stability of the country during the pandemic. These are the 

Healthcare Sector, the Retail Property Sector, the Banking Sector (and later the financial 

services sector broadly) as well as the Hotel Sector. Market players in these sectors, 

including competitors and players in supplier-customer relationships, were exempted from 

the application of Section 2 of the Act and were allowed to cooperate and coordinate their 

efforts in responding to the pandemic, and for the sole purpose of responding to the 

pandemic. The aim was to mitigate the adverse economic and social impact of the pandemic 

in these sectors as they were identified as the most likely to be hard-hit by the economic 

impact of the lockdown that followed the declaration of the national state of disaster.  

Under normal circumstances, cooperation and/ or coordination amongst competitors or 

players in vertical relationships would be in violation of Section 4 and/ or Section 5 of the Act 

which prohibit anti-competitive horizontal and vertical agreements respectively.  

Below is a brief discussion of how the Covid-19 Block Exemptions were used and the lessons 

that can be drawn from them. 

 

 
1 https://www.compcom.co.za/exemptions/  
2 Ibid. 
3 The Minister refers to the Minister of Trade, Industry and Competition (“DTIC”).  

https://www.compcom.co.za/exemptions/
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2. Lessons from the Covid-19 Block Exemptions. 

This section first discusses how the Covid-19 Block Exemptions were used and the benefits 

thereof, and then turns to discussing the lessons that can be drawn from the application of 

the Covid-19 Block Exemptions.  

 

2.1. How the Covid-19 Block Exemptions were used 

 

A study conducted by the CCSA in assessing the impact of the Block Exemptions in 

stabilizing the economy during the pandemic revealed that the Block Exemptions were 

successful in achieving this purpose, particularly for the Healthcare Sector, but also for the 

Retail Property Sector and Banking Sector albeit at a lesser scale compared to the 

Healthcare Sector. No activity was reported in the Hotel Sector.  

In the Healthcare Sector, the exemptions had numerous benefits including, but not limited to 

the allocation of capacity and patients,4 data sharing,5 as well as collaborative procurement 

amongst competitors. The table below provides a detailed summary of how the healthcare 

sector used the exemptions as well as the benefits derived from the use of the exemptions. 

 

Table 1: How the Healthcare Sector used the Exemptions 

Exempted 
Practice/Collaboration Area 

How the Exemptions were used (Benefits) 

Allocation of Patients ▪ A few public sector patients were treated in private sector 
hospitals in the first wave of the pandemic (this could have 
been more in subsequent waves). 

▪ Hospitals were happy to know that they could allocate 
patients without worrying about violating the Competition Act. 

Data Sharing (Capacity & 
Utilization) 

▪ Hospitals shared data on the capacity (measured by beds) 
and the utilization thereof.  

▪ This enabled hospitals to know where they could move 
patients to if the need arose.  

 
4 public sector patients were treated in private sector hospitals in the first wave (could have been more 
in subsequent waves) 
5 Hospitals shared data on the capacity (measured by beds) and the utilization thereof. 
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Data Sharing by Radiologists 
and Pathologists 

▪ Stakeholders coordinated and shared data on the number of 
tests and other information that helped keep record of the 
results or statistics of the COVOD-19 virus. 

▪ Stakeholders collaborated to formulate the most efficient 
tools for testing and utilised same across the country.  

▪ Communication took place in instances where regions or 
areas had excess medical supplies and to coordinate the 
transfer to areas that had shortages.  

Collaborative procurement 
(medical supplies, etc) 

▪ Stakeholders coordinated on the procurement of PPE. 
▪ There were however undesirable results stemming from 

central procurement where Govt. was involved. There were 
challenges with issues around quality and delays in the 
procurement of the consumables. 

Coordination to reduce cost of 
tests and diagnostics 

▪ Stakeholders managed to coordinate and push down the 
price of testing from between R1000 and R1500, to R850 
across the board.  

Source: Own tabulation based on the CCSA’s Impact study 

The most notable outcome of the exemptions for the sector is the reduction of the cost of 

Covid-19 PCR6 tests from between R1000 and R1500 to only R850. It is estimated that this 

intervention saved patients and medical aid schemes substantially in excess of R1 billion in 

the first 8 months of the exemptions, or over R1,5 billion on an annualised basis. 

Due to the lockdown regulations that were enforced by the government at the start of the 

national disaster period, firms were temporarily shut down and only firms providing essential 

goods and services (as defined in the regulations)7 were allowed to trade. As a result, many 

retailers of non-essential goods and services, such as clothing retailers, furniture shops, and 

restaurants, were not making money and could not pay rent to landlords for renting retail 

property space. The exemptions were therefore granted to the retail property sector with the 

aim of providing the much-needed financial relief to retail property tenants. The exemptions 

allowed landlords and property owners to collaborate and coordinate their efforts in order to 

grant payment holidays and/or rental discounts for designated tenants, limit evictions of 

designated tenants, and to suspend or adjust certain clauses of rental contracts in line with 

the objective of providing relief to the tenants. 

 
6 PRC stands for Polymerase Chain Testing. This is the test that looks for the genetic material of the 
virus itself in the nose, throat, or other areas in the respiratory tract to determine if there is an active 
infection with Covid-19. This is the universally used method of testing.  
7 Essential products as defined for the purposes of the regulations include (i) basic food and consumer 
items (e.g. staples, meat, fruits & vegetables, and consumer items such as toilet paper and disposable 
nappies), (ii) emergency products and services (e.g. cooking/lighting fuels, candles, & batteries), (iii) 
medical and hygiene supplies (e.g. hand sanitisers, face masks, surgical masks, soaps and 
disinfectants), and (iv) emergency clean-up products and services (e.g. bleach, dishwashing liquids, 
and personal protective equipment  
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The table below provides a detailed summary of how the Retail Property Sector used the 

exemptions. Notably, the discussions centred around payment holidays and rental relief, and 

this is the only area where activity was reported.  

Table 2: How the Retail Property Sector used the Block Exemptions 

Exempted practice/area of 
collaboration  

How the exemptions were used (benefits) 

Granting of payment holidays 
and/or rental discounts for 
designated retail tenants 

▪ The exemptions were used to create a forum for the 
discussions on payment holidays and rental relief. 

▪ Following deliberations between landlords and tenants, 
rental reliefs and discounts were granted to tenants on 
a bilateral basis, i.e., each landlord agreed with each 
tenant on the extent of relief granted.  

▪ The relief was substantial, estimated in the region of R7-
10 billion in the first 8 months of the pandemic. 

▪ The relief prevented permanent closures of some 
retailers, thereby saving many jobs (about 4,5-7k jobs). 

Source: Own tabulation based on the CCSA’s Impact Study 

Similar to the Retail Property Sector, the Banking Sector also used the Block Exceptions for 

the purpose of granting financial relief to debtors who needed it. The Minster’s rationale for 

granting Block Exemptions to the Banking Sector was to allow Banks to respond to the 

pandemic by providing businesses and individuals, subject to financial stress: (i) the ability 

to manage finances and be able to continue normal operations; (ii) payment holidays & debt 

relief; (iii) extension of credit lines, and (iv) to limit asset repossessions. The exemptions also 

sought to assist the banking sector manage banking infrastructure during the lockdown, 

including payment infrastructure, such as ATMs and branches, ensure continued availability 

of notes to ATMs and banks, and to ensure continued provision of services to ATMs, 

branches, and payment systems.  

The table below provides a detailed summary of how the banking sector used the Block 

Exemptions. We note that, just like in the Retail Property sector, discussions in the banking 

sector centred around granting payment holidays and relief to debtors while there was limited 

activity on the other exempted areas. 

Table 3: How the Banking Sector used the Block Exemptions 

Exempted practice/area of 
collaboration  

How the exemptions were used (benefits) 
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Payment holidays and debt relief for 
business and individual debtors 
subject to financial stress 

▪ The exemptions were used as a forum for discussions 
on debt relief and payment holidays. This led to 
generally accepted principles for granting relief and 
payment holidays.  

▪ Lending institutions recognised that payment holidays 
& debt relief were necessary and could be used to help 
the industry’s response to the crisis.  

▪ Debt relief and payment holidays were granted to 
debtors on a bilateral basis by banks and financial 
services companies. 

▪ By extension: – there was limit on asset repossessions 

Source: Own tabulation based on the CCSA’s impact study 

We now turn our focus to a discussion of the lessons that were learnt from the 

operationalization of the Block Exemptions.  

 

2.2. What we can learn from the Covid-19 Block Exemptions  

 

There are five key lessons that can be drawn from the Covid-19 Block Exemptions. Firstly, 

we have learnt that Exemptions can be a formidable tool for stabilizing the economy during 

difficult times such as during the state of disaster, and we argue that they can also be used 

as a tool for economic recovery and reconstruction not only during or after a disaster, but 

also in sectors that are stagnant or declining, and in sectors that are key for economic 

recovery and growth.  

Secondly, we have learnt that Block Exemptions work better in sectors that have more 

organised structures than in sectors that are not organised. The Covid-19 Block Exemptions 

appear to have worked better in the Healthcare Sector because of the existence of industry 

associations such as the Hospital Associations of South Africa (“HASA”), Health Funders 

Association (“HFA”), Council for Medical Schemes (“CMS”), and the National Pathology 

Group (“NPG”) inter alia. These associations create platforms for discussions and 

operationalization of the exemptions. Where market players are not organised, as was the 

case with smaller players in the retail space, it is difficult to bring market players in one room 

and for the players to come up with a common solution that serves the interest of them all.  

The third lesson drawn from the Block Exemptions is that the language used in the drafting 

of the exemptions must be such that it allows for the exemptions to be applied with some 

degree of flexibility than being rigid. For instance, in the case of the Block Exemptions for the 

Healthcare Sector, the CCSA’s Impact study found that because Covid-19 was added as a 

prescribed minimum benefit (PMB), medical aid schemes had to pay for care, including 
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consumables (e.g., the PPE) at cost, i.e. the cost charged by suppliers (no matter how high). 

Consequently, medical schemes could not bargain lower costs with suppliers to further 

reduce the cost of PPE to the benefit of patients. Had the exemptions allowed for some 

degree of flexibility, medical schemes could have been able to negotiate further discounts on 

PPE to the benefit of their members.  

The fourth lesson that can be drawn from the exemptions is that the language in the 

exemptions also must be clearer in the sense of providing adequate comfort to industry 

players that they will not be prosecuted for engaging in the conduct stipulated in the 

exemptions. This lesson emanates from statements from smaller medical schemes as cited 

in the CCSA’s Impact study that they were hesitant to coordinate in fear that they might be 

in violation of the Competition Act. Therefore, exemptions can be clearer in stating that firms 

will not be prosecuted for coordinating under the remit of exemptions.  

Fifth, we have learnt that although beneficial, exemptions must be granted and 

operationalized with caution as they may lead to adverse effects on competition. In the Retail 

Property Sector for example, the CCSA’s Impact study found that there is a risk that landlords 

might have coordinated around denying sufficient relief to tenants. This emanates from 

concerns raised by small retailers alleging that property owners might have engaged in 

‘cartel-like’ behaviour when, instead of offering payment holidays or sufficient rental relief to 

tenants, the property owners collectively decided to require full rental payment from tenants 

in some instances while in other instances they required up to 70% rental payment. The 

smaller tenants argued that this was not in the spirit of the Exemptions of granting relief to 

tenants.  

 

3. Block Exemptions as a tool for Economic recovery and 

Reconstruction: The case of the Rail Network 

Infrastructure  
 

This section focusses on one of the sectors that drive the economy of the country, namely 

the Freight Rail sector, to demonstrate how exemptions can be used as a tool for economic 

recovery and reconstruction. 

Railroads are an example of network industries, just like the energy and the 

telecommunication sectors to mention just a few, because they all use physical infrastructure 
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to connect various economic agents.8 Network industries are the heartbeat of any economy 

and often form part of governments’ developmental agendas across the globe. Historically, 

network industries such as rail networks have been run by state monopolies. Overtime, 

however, many countries have reformed their network industries and have required that 

network providers grant independent companies access to their networks and compete with 

them in the provision of network services to end consumers. In South Africa, the 

telecommunications sector is an example of this type of reform which saw the vertical 

unbundling9 of Telkom which enabled entry of numerous competitors in the markets for the 

provision of fixed-line communication services.  

It is common cause that the South African network industries, in particular rail networks, 

continue to face significant challenges. As a result, debates on reform (or further reform) and 

state intervention continue to be relevant. Due to their impact in the economy through the 

creation of jobs and enabling the growth of other linked industries, we argue that for the 

economy to recover from the economic impact of Covid-19, solving the problems faced by 

network industries is key. This requires joint efforts to restructure the industries, and we argue 

that Exemptions are one of the tools to achieve this. Restructuring these industries will not 

only revive them but will also contribute to economic recovery and reconstruction through job 

creation in a country that saw massive hikes in unemployment rates during the pandemic, as 

well as unlocking the growth potential of related sectors. 

The current paper proposes exemptions as an appropriate tool for economic recovery and 

reconstruction with a focus on freight rail infrastructure. The choice of this sector was guided 

by its importance in the economy as we discuss in detail below. 

 

3.1. Importance of Freight Rail infrastructure 

 

The rail network forms an integral part of the supply chain of the South African economy. 

Supply chains are an important aspect of any economy, and a well-functioning supply chain 

system is critical for the effective performance of many other key sectors of the economy, 

including agriculture, forestry, FMCG,10 etc.   

 
8 Jose.A. Gomez-Ibanez, Coordination vs Cooperation: The simple analytics of open access with 
illustrations from railroads, 2010. 
9 The vertical unbundling resulted in Telkom proving wholesale telecommunication services to its 
competitors (in a fair, reasonable, and non-discriminatory manner) to enable them to provide retail 
telecommunication services to consumers in competition with Telkom. 
10 Fast Moving Consumer Goods. 
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In the supply chains of these sectors, logistics is a significant cost component, as such, the 

performance and cost of this element has a significant impact on the overall growth of the 

country.11 The performance of the logistics industry, in particular the transportation of goods, 

and the costs of logistics affects a country’s economic growth and development.12 Logistics 

are so important that they inform the transport related decisions that supply chain managers 

must make, including decisions on the choice of transportation mode.13  

The defining role of logistics is the supply of products to customers at the right time, at the 

right place, in the right quantity, in the right quality, and critically, at the right cost.14 This 

suggests that the performance and costs associated with logistics have a significant impact 

on the global competitiveness and the profitability of all sectors of the economy.15  

Over the years, literature has shown that there is excessive dependence on road freight 

transport in South Africa and this has resulted in rising logistics costs for many sectors of the 

economy, industry, and business.16 With the rise in the costs of road freight transport, rail 

transport has been given considerable attention as a less costly alternative mode of transport 

to bring the much sought-after relief.17 

Transnet, through Transnet Freight Rail (“TFR”), is the sole owner of the rail network 

infrastructure in South Africa and hence the main provider18 of this alternative mode of 

transport. TFR is vertically integrated, as it owns the physical rail network infrastructure and 

also provides freight railway services to customers who transport various commodities across 

the country. 

TFR maintains an extensive rail network across South Africa, which covers 22,000 route km 

(and approximately 30,000 track km). 1,500 km of this network consists of heavy haul lines, 

and 3,928 km of operational branch lines which feed into the main lines. It is on this network 

that TFR transports 98 commodities on approximately 4,000 origin to destination 

 
11 Bepat, M., 2016. A comparison of road and rail transport for the benefit of the independent timber 
growers of natal cooperative timers 
12 CSIR, Imperical Logistics & Stellenbosch University,2013. The 10th Annual State of Logistics 
Survey for South Africa. Cape Town: CSIR 
13 Chopra, S. & Meindl, P., 2012. Supply chain management: Strategy, planning and operations. 
United Kingdom: Prentice Hall   
14 Wakeham, M.2010. Transportation. 2nd ed. Cape Town: International Colleges Group. 
15 Badenhorst-Weiss, J. & Waugh, B.W., 2014. Business environmental factors affecting South 
Africa’s supply chains and economic growth and development. Problems and Perspectives in 
Management, 12(4): 283 - 293   
16 The University of Stellenbosch, 2015. Logistics Barometer. Cape Town University of Stellenbosch. 
17  Department of Environmental Affairs, 2014. Freight shift from road to rail, Pretoria: Department of 
Environmental Affairs 
18 Transnet does allow private trains in its infrastructure, but this is minimal. 
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combinations. The rail network provides strategic links between production hubs, 

beneficiation centres, ports and points of consumption/utilisation in South Africa. 

Despite these extensive networks, TFR’s network remains inadequate and falls far behind 

road networks as a preferred mode of transport.  

 

3.2. Inadequacy of TFR’s network 

 

It is well documented that one of the major causes of the inadequacy of Transnet’s network 

is that the network is old and is not compatible with newly manufactured wagons and 

locomotives. To put this into perspective, new locomotives are generally built to run on a rail 

that weighs 60kg/m while TFR’s rails weigh less at 57kg/m. Therefore, there is a need for 

TFR’s rails to be renewed as noted in the Steel Industry Master Plan.19  

The Steel Industry Master Plan20 also identifies the lack of sufficient geographical coverage 

of the rail network as another concern that the industry ought to deal with. Transnet is aware 

of this challenge, and it recognises that investment in rail networks and capacity of the rail 

networks is required. Investment in rail networks and capacity will benefit the economy and 

the industry directly and indirectly by facilitating logistics and by generating activity for the 

industry. 

Another source of the network’s inadequacy as reflected in the Steel Industry Master Plan is 

that some of the existing core lines of TFR’s network are dedicated lines and are reserved 

for transporting specific commodities. For example, the Saldanha-Sishen corridor and the 

RBaycor corridor, are dedicated lines, and predominantly transport export iron ore (exported 

via the Saldanha terminal) and export coal (exported via the Richard Bay terminal). In some 

instances, especially in urban areas, where TFR does not have its own rail network 

infrastructure, it makes use of Passenger Rail Agency of South Africa’s (“PRASA”) rail 

network. It is therefore clear that TFR’s network does not only need to be renewed, but it also 

needs to be expanded.  

The inadequacy of the rail networks as an alternative mode of transport to road creates 

structural barriers to do business between different geographic markets of the country. For 

example, it makes it difficult for market players located in the coastal regions of the country 

to compete effectively in the inland regions, and the opposite is true. For example, a 2019 

 
19 The South African Steel and Metal Fabrication Master Plan 1.0 of February 2021 
20 Ibid 



11 
 

study by the Protein Research Foundation (“PRF”)21 which analysed market dynamics in the 

South African soybean value chain, found that local manufactures of soya oilcake, which is 

the critical input (oilcake is the source of protein) in the manufacture of poultry feed, are 

mainly based in the inland region of South Africa and mainly supply the product in the inland 

region while the coastal region is mainly serviced by imports. The report further suggests that 

the need for imports in the coastal region will continue to exist due to inadequate local 

infrastructure, in particular rail.  

This is a concern because not only does it present a barrier to transport products across the 

country, but it is also likely to create natural monopolies in either the coastal region or the 

inland region in certain critical sectors of the economy. For instance, there is currently one 

major importer of soya oilcake into South Africa. The importer sources the product from the 

cheapest origin, namely Argentina, and supplies the product mainly in the coastal region. On 

the other hand, there are local producers of soya oilcake that are based in the inland regions 

of the country (mainly Gauteng, Mpumalanga, and the Free State provinces). These local 

manufactures mainly supply the product inland while infinitesimal quantities are supplied to 

the coastal region. Transport costs and inadequate rail infrastructure are cited as the main 

barrier to sending adequate quantities of the product down to the coast.  

Therefore, if the local soya oilcake manufacturers that mainly operate in the inland region 

where soybeans are grown cannot economically send enough of the product down to the 

coast, it is likely that the main importer of soya oilcake can be shielded from local competition, 

thereby inheriting a natural monopoly position in the region. It is clear from the above that 

there is a need to rebuild the rail network infrastructure to make it competitive and efficient 

such that there is adequate network coverage and sufficient capacity for most products to be 

transported on rail.   

We argue that revitalizing the network infrastructure of Transnet is not the job of Transnet 

alone, but it requires collaborative efforts from all role players that can help revive the sector. 

We argue that the steel industry is critical for the revival of the rail infrastructure through the 

provision of inputs for the manufacture of rails, wagons, and locomotives. We are therefore 

of the view that, collaboration between suppliers of these products is necessary of the revival 

of Transnet. Hence, exemptions can facilitate the collaboration between these suppliers.  

 

3.3. Potential areas for cooperation to revive Transnet’s rail networks where 

Exemptions can be used 

 
21 Protein Research Foundation (2019) Projected protein requirements for animal consumption in 
South Africa. Project 2019. 
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This section identifies potential areas of cooperation amongst players in the steel industry 

that can be exempted from the operations of the Competition Act to revitalize the rail 

infrastructure of the country. 

Rails and wagons are products of the steel industry. Transnet purchases significant 

quantities of steel products, including rails.  Transnet predominantly imports these products, 

but has committed to review their requirements and to work with the local industry on building 

local supply chains for large-scale projects and consumables.22 On 10 July 2020, Transnet 

announced, as part of its strategy to localise rail manufacturing, that is has issued a Request 

For Information (“RFI”) relating to the local manufacture and supply of rails.23 The objective 

of the RFI was to assess the local market’s capabilities and capacity, as well as to determine 

the timeliness and investments required to meet Transnet’s demand that is projected at 

approximately 77,000 tons per annum over the next twenty years.24  

Transnet procures rails of a prescribed standard specification and lengths and has a 

continuous rail replacement programme. The rails procured by Transnet must, inter alia, 

meet the requirements of the Railway Safety Regulator (“RSR”).25 The preferred specification 

for the entire system is the 60kg per meter head hardened rails, as this enables 

interoperability of rolling stock and ensures that maintenance is optimised.26  

Transnet has to ensure that is sources the right quality and quantity of rails and that these 

rails are cost effective. It is therefore important that the supplier(s) that will be appointed by 

Transnet have the right skills, capabilities, and capacity to meet this demand. This calls for 

Transnet to work together with the Government and its suppliers to ensure that this demand 

is met and that the right specifications of rails are delivered at the right time and in a cost-

effective manner. This is where exemptions are important. Exemptions can be granted to 

local manufactures or potential manufactures of rails, who are in the steel manufacturing 

industry, to collaborate and coordinate their efforts in the following areas: 

i) Capacity building: - if Transnet is to build local supply chains as per its commitment, 

it must work on developing local capabilities. As stated above, it is currently not clear 

if the local industry has the capacity and expertise to build rails according to 

 
22 The South African Steel and Metal Fabrication Master Plan 1.0 of February 2021, p.5-6 
23 
https://www.transnet.net/Media/Press%20Release%20Office/TRANSNET%20TO%20LOCALISE%2
0THE%20MANUFACTURE%20AND%20SUPPLY%20OF%20RAIL.pdf  
24 Ibid 
25 Ibid 
26 https://www.iol.co.za/business-report/companies/transnet-working-to-localise-rail-manufacturing-
6955dcd5-fa37-4918-b936-b6fb13747b09  

https://www.transnet.net/Media/Press%20Release%20Office/TRANSNET%20TO%20LOCALISE%20THE%20MANUFACTURE%20AND%20SUPPLY%20OF%20RAIL.pdf
https://www.transnet.net/Media/Press%20Release%20Office/TRANSNET%20TO%20LOCALISE%20THE%20MANUFACTURE%20AND%20SUPPLY%20OF%20RAIL.pdf
https://www.iol.co.za/business-report/companies/transnet-working-to-localise-rail-manufacturing-6955dcd5-fa37-4918-b936-b6fb13747b09
https://www.iol.co.za/business-report/companies/transnet-working-to-localise-rail-manufacturing-6955dcd5-fa37-4918-b936-b6fb13747b09
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Transnet’s specifications and in compliance with the RSR. We are of the view that in 

order to build capacity along the rail value chain, Transnet needs a platform to discuss 

collectively with prospective suppliers to gather accurate information on the current 

capacity of the industry, the deficiencies of the industry, as well as the potential of the 

industry to supply Transnet with rails of the right specifications.  Exemptions may held 

fast forward the information gathering process as opposed to RFIs that are 

individualised and may not necessarily provide Transnet with accurate information. 

We also argue that competitors along the rail value chain, particularly suppliers and 

prospective suppliers of rails, can be exempted and allowed to share information and 

expertise necessary to develop the requisite capacity to manufacture the rails 

required by Transnet.  

 

ii) Demand estimation and capacity allocation: - In order to ensure security of supply of 

rails and enable Transnet to meet its maintenance schedule and ensure that the rail 

system is kept safe and reliable, reliance on one supplier is not ideal. We argue that 

Transnet’s requirements ought to be shared amongst multiple local suppliers. This 

will not only reduce the risks associated with dependence on one supplier but will also 

foster competition amongst the suppliers in the long term. Collaboration amongst 

these multiple suppliers is required in order to manage output. For instance, Transnet 

can make it public how much rails it requires per year, and it, together with the 

government and suppliers, can work on a formula to determine how this demand can 

be split across the various suppliers. For example, various suppliers can supply fixed 

volumes of rails to Transnet per year or can alternate on a yearly basis. This will 

ensure that all suppliers gain experience together, thereby making the process more 

inclusive. An arrangement this, however, should be accompanied by strict 

performance targets to ensure that those suppliers that are allocated certain volumes 

of rails to deliver to Transnet, do in fact deliver the rails, and in the right quantity and 

quality.  

 

iii) Input cost reduction: - The Steel Industry Master plan is already contemplating 

possible cooperation amongst steel producers to reduce the costs of steel production 

inputs.27 We are of the view that such cooperation should be supported as it might 

have a knock-on effect on the cost of building rails, locomotives and wagons for 

Transnet. It has been proposed in the Steel Industry Master Plan that the industry 

needs to approach the Minister for Mineral Resources and Energy (“DMRE”) to 

 
27 The South African Steel and Metal Fabrication Master Plan 1.0 of February 2021 
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consider setting terms for the provision of iron ore and coking coal to steel producers. 

The process is envisaged to start by determining a fair and sustainable steel price 

which will assist downstream processors to be competitive, and then working 

backwards to the input costs. The Department of Trade, Industry and Competition 

(“DTIC”) will request that discussions be initiated between Department of Public 

Enterprises (“DPE”) and DMRE with Kumba, Glencore, Exxaro, Eskom and Transnet 

to explore developmental prices, conditional on the benefits being passed 

downstream and subject to enforceable undertakings on investment. We argue that 

these initiatives can be supported and that any developmental prices resulting from 

this process should be passed on to customers of primary steel.  

 

Our view is that exempting steel manufactures from the application of the Act and allowing 

them to engage in the categories of conduct discussed above can go a long way in not only 

reviving the rail networks of Transnet, but also in assisting in the recovery and reconstruction 

of the country’s economy from the impact of the pandemic. For instance, "among the benefits 

in the localisation of rail manufacturing would be job creation, local and economic 

development, as well as enterprise and supplier development."28 If the local steel industry is 

supported through the exemptions, accompanying conditions may be put in place to ensure 

the sustainability of the local supply and the maintenance of the workforce. Such conditions 

may include performance targets to ensure that suppliers meet expectations.  

 

 

4. Potential risks and how they can be mitigated 
 

As discussed in Section 2 above, Block Exemptions can be a formidable tool for economic 

recovery and reconstruction, but in operationalizing them, caution needs to be exercised as 

suggested by the lessons from the Covid-19 Block Exemptions. For instance, given the 

lesson that certain players may use exemptions to engage in ‘cartel-like’ behaviour as 

observed in the operations of the Covid-19 Block Exemptions for the Retail Property sector,  

it is apt therefore that when designing Exemptions in an industry where some players have 

market power, or in industries with a history of collusion, such as the steel industry, caution 

be exercised not to create a conducive environment for cartel formation. 

 
28 https://www.iol.co.za/business-report/companies/transnet-working-to-localise-rail-manufacturing-
6955dcd5-fa37-4918-b936-b6fb13747b09  

https://www.iol.co.za/business-report/companies/transnet-working-to-localise-rail-manufacturing-6955dcd5-fa37-4918-b936-b6fb13747b09
https://www.iol.co.za/business-report/companies/transnet-working-to-localise-rail-manufacturing-6955dcd5-fa37-4918-b936-b6fb13747b09
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Our view is that exemptions granted to such industries should be accompanied by stringent 

conditions to limit the chances of abuse of the exemptions. For instance, with regard to the 

potential areas of cooperation that can be exempted as discussed in Section 3 above, there 

are clearly concerns around potential sharing of competitively sensitive information that may 

lead to collusion in the market. Hence, stringent conditions on information can be imposed 

to accompany exemptions granted to the sector.  

For the above arrears of cooperation to be exempted, we propose the following broad 

principles be considered to avert information sharing concerns: 

i. The sharing of information must be facilitated by an independent third party. This will 

allow for information to be aggregated and shared with industry in real time, without 

the risk of collusion.  

 

ii. It is important to ensure that competitively sensitive information such as prices, 

production costs, quantities, turnovers, sales, capacities, marketing plans, risks, 

growth plans, investments and technologies is not shared between competitors, 

unless under very strict conditions. Information of this nature can be transparent only 

between Transnet and individual suppliers, and not between the suppliers.  

 

iii. Depending on the structure of a market, the information can be shared in aggregated 

format and within specified timeframes for different types of information (e.g., 

historical data, current strategies or future plans). However, the steel sector is highly 

concentrated, which makes it susceptible to collusion.  Nevertheless, we note that 

concentration alone is not a reason to not grant exemptions as we have learnt in the 

Block Exemptions for the Healthcare sector. The Healthcare sector is highly 

concentrated, but the Covid-19 Block exemptions for this sector were successful.  

 

We also note that information sharing in itself is not a concern. Government policymakers 

usually require information, which may include competitively sensitive information from 

market participants in order to formulate policy. In other circumstances, government 

regulators require information to allow them to regulate industries. It is perfectly legitimate 

from a competition perspective, for policymakers and regulators to collect and process 

information from market participants and for firms to provide the relevant information. As 

such, if information is shared under strict conditions and for the right reasons, the potential 

anti-competitive effects of information sharing can be mitigated as was the case with the 

exemptions in the Healthcare Sector.  
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5. Conclusion  
 

In this paper, with reference to the freight rail sector in South Africa, we argue that Block 

Exemptions can be used as a tool for economic recovery and reconstruction. In particular, 

we argue that players in the steel industry, can be exempted from the operations of Chapter 

2 of the Act in order to cooperate and coordinate their efforts in revitalizing the rail 

infrastructure of Transnet. We argue that doing so, will help create jobs and help expand 

other sectors that depend on the logistics services of Transnet. The ultimate benefit is a 

contribution towards recovery of the country’s economy from the adverse economic impact 

of the Covid-19 pandemic.  

However, we caution against potential adverse consequences of granting exemptions to 

sectors that are highly concentrated and with a history of collusion such as the steel sector. 

Nevertheless, we argue that if the exemptions are accompanied by stringent conditions on 

information sharing, the likely anti-competitive impact of information sharing through the 

exemptions can be mitigated. 
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