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Extended abstract 
 
Excessive pricing cases have received increased attention in recent years across a number of 
jurisdictions. In South Africa in particular the excessive pricing provisions in competition law 
were interpreted as tools for acting against price gouging during the Covid-19 pandemic 
(Boshoff, 2021). The subsequent prosecution of both smaller retailers and distributors 
(including Babelegi) and, notably, Dis-Chem will shape case precedent and policy approaches 
to excessive pricing in years to come.  
 
But excessive pricing is also receiving significant attention beyond Covid-19 price gouging. In 
particular, in the EU and UK in particular, pharmaceutical pricing has been a key focus of 
excessive pricing enforcement. The 2020 UK Court of Appeal judgment in Pfizer/Flynn is likely 
to significantly shape the future approach to excessive pricing cases in the UK and European 
Union.  
 
In both sets of cases – as indeed in all excessive pricing investigations – the core point of 
contention remains the appropriate benchmark on the basis of which prices are determined 
to be excessive (see my review of the South African literature in Boshoff (2021)). Indeed, in the 
Pfizer case, the UK court confirmed the importance of evaluating excessive pricing by reference 
to a suitable price benchmark, which should reflect prices under ‘normal and sufficiently 
competitive’ conditions. In the South African context, the rulings of the Tribunal and 
Competition Appeal Court in relation the Babelegi and Dis-Chem cases similarly confirmed that 
the core of an excessive pricing investigation involves determining a suitable competitive 
benchmark price.  
 
Importantly, the UK court, in its most recent judgment, also emphasised that an evaluation of 
excessive pricing must account for the economic value derived by consumers of the product 
or service under investigation. However, this raises a difficulty long recognised in the excessive 
pricing literature. Firms are capable of charging excessive prices because they enjoy significant 
market power. In fact, for the purposes of this argument, one can view the firms as 
monopolists. Economic theory holds that a monopoly seller will fully exploit the so-called 
willingness to pay of its buyers: prices are set well above the marginal cost curve. At the other 
extreme, firms enjoying no market power (i.e. facing significant competition) would price at 
marginal cost. The aim of excessive pricing is therefore to deter and/or punish the former, i.e. 
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to deter monopoly-based exploitation of demand. However, as ‘normal’ or ‘effective’ 
competition does not necessarily imply strong competition, one cannot use the price at 
marginal cost as the benchmark. The UK court implicitly recognised this difficulty of 
simultaneously allowing prices to reflect such economic value and preventing powerful sellers 
to exploit the accompanying willingness of consumers to pay monopoly-level prices. 
Specifically, the difficulty is reflected in the UK court’s somewhat vague formulation in 
Pfizer/Flynn that an evaluation of excessive pricing must account for ‘some’ economic value.  
 
While receiving less attention in the Covid-19 cases in South Africa, demand is arguably an 
important factor when considering the ability of firms to raise prices significantly in the face of 
crisis conditions. Indeed, price gouging typically emerges in contexts of surges in demand and 
limited competition. In the Babelegi case, there was some attempt by the defendant to argue 
for a demand-based price increase. The CAC’s appeal judgment in Babelegi noted, for example, 
that Babelegi did not provide evidence to justify its submission that there was a new 
equilibrium price: “While [counsel] referred to a new equilibrium price in [their] argument 
before this Court, there was no evidence provided to justify [their] submission” (CAC ruling, p 
20). Instead, the focus was on cost-based arguments, which did not carry the day. 
 
The aim of this paper is to develop approaches that can assist courts and competition 
authorities, internationally, in judging excessive pricing. Specifically, the aim is to develop 
approaches that would allow the accommodation or at least consideration of “willingness to 
pay” – i.e. demand conditions – when estimating competitive benchmarks. Ultimately, as the 
issue also concerns fairness, this require a judgment call by the court. But economists can 
develop tools to provide the court with boundaries for prices under different assumptions of 
competitive behaviour. 
 
The challenge is to develop an approach to determining price responses to demand in a so-
called effectively competitive market. In this regard, the paper turns to the cartel damages 
literature to develop an approach that could account for economic value, without allowing 
sellers free reign to exploit consumers. The cartel damages literature features methodologies 
for determining counterfactual (or ‘competitive’) prices in the absence of collusion. These 
methodologies often involve accounting for both cost factors (which traditionally receive the 
attention in excessive pricing cases) and demand (which reflects consumers’ willingness to 
pay). The paper considers whether and how these methodologies, which explicitly 
accommodate demand, can be adapted to excessive pricing investigations. To this end, the 
proposed research will also consider whether particular benchmarks may be preferable when 
seeking to account for the economic value derived by consumers.  
 
This also has implications for arguments around which factors ought to matter when 
determining benchmark prices. While both the Dis-Chem judgment and the Pfizer/Flynn 
judgment in the UK seeks to affirm the importance of methodological plurality in excessive 
pricing cases, the cartel damages literature suggests that a particular benchmark (one relying 
on intertemporal price comparison) may hold several advantages. The paper considers these 
arguments.  
 
An intertemporal approach is attractive when seeking to account for demand (in addition to 
cost) considerations, as it does not require a complete picture of demand, which is 
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unobservable. Intertemporal comparisons rely on how prices respond to changes in demand 
or cost. What is required is a period that can be considered competitive (as opposed to the 
complaint period, which is considered to be characterised by weaker competition) as well as 
experiencing higher levels of demand. The paper argues that this requirement is not as limited 
as is often considered, using a price example from the Pfizer/Flynn case.  
 
While the time constraints associated with the Covid-19 excessive pricing investigations may 
be quite severe – and limit the availability of a subsequent period characterised by both more 
competition and higher demand, the cartel damages literature suggests at least one alternative 
approach. The paper shows that it is possible to infer, econometrically, the underlying demand 
and supply curve driving price increases (in relatively simple settings and with reasonable data 
requirements). One can then infer what prices would have been assuming that the firm did not 
act as a monopolist, but as a perfectly competitive firm.  
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