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INTRODUCTION 

This paper argues that transformation in the electricity and petroleum and liquid fuels 

industry of South Africa is still slow despite the existence of codified regulatory 

environment. For example, the Petroleum and Liquid Fuels Charter Final Audit Report1 

reveals that transformation of the industry is lacklustre. An important Report finding points 

that there are high sectoral entry barriers for historically disadvantaged South Africans 

(HDSAs). Moreover, lack of policy implementation coupled at times by negative 

implementation amidst the legislative framework quoting transformative policies and 

progressive catch-phrases, are also not assisting the transformation project.  

There needs to be frank audit of progress or non-progress in these sectors to determine 

what hinders transformation and what can be done to address slow or non-progress. 

There has to be regulations and strategic scorecard that will pinpoint the bottlenecks as 

the implementation goes along. There also needs to be a balance and the levelling of 

playing field where HDSAs are deliberately incubated and assisted to meaningfully play 

in these areas. This will invariably result in the fulfilment of section 9 (right to equality) of 

the Constitution.2 Transformation cannot only appear in paper but must be in action, if 

desired results are to be registered. The economic empowerment laws might as a result 

be liable for yet another review and simplification in their implementation; thus, effecting 

a legislative overhaul. 

 

REGULATORY ENVIRONMENT 

 
1 Department of Energy: Petroleum and Liquid Fuels Charter Final Audit Report (5 August 2011). 
2The Constitution of the Republic of South Africa, 1996.  



The electricity and petroleum and liquid fuels sectors are regulated by the National Energy 

Regulator of South Africa (NERSA)3 and governed by a sizable battery of legislative 

framework.4 However, at micro level, the petroleum sector still lacks sector code to guide 

transformation and beneficiation by the historically marginalised groups (HDSAs).5 These 

immediately puts the sector at a collision cause with competition rules regarding 

monopolies and market abuse;6 and violate the constitutional principles of equality7 and 

attempts at redressing injustices of the past, especially to the HDSAs.8 The situation 

painted above also goes against section 217 of the Constitution, the procurement clause,9 

which provides for granting preferences in procurement to previously marginalised 

groups, the HDSAs.10 If the situation is to continue as is, then the objectives of the 

Economic Recovery and Reconstruction Plan for South Africa11 will not be realised. The 

 
3 The regulator is established in terms of section 3 of NERA to regulate the electricity industry in terms of 
ERA. 
4 National Energy Act 34 of 2008; National Energy Regulator Act 40 of 2004 (NERA); Electricity Regulation 
Act 4 of 2006 (ERA); Preferential Procurement Policy Framework Act 5 of 2000; Broad-Based Black 
Economic Empowerment Act 53 of 2003; The Constitution of the Republic of South Africa, 1996; Mineral 
and Petroleum Resources Development Act 49 of 2008 (MPRDA); Petroleum Products Act 120 of 1977; 
The Petroleum Products Amendment Act 58 of 2003; Petroleum Products Amendment Act 2 of 2005; 
National Environmental Management Act 107 of 1998 (NEMA); Petroleum Products Amendment Bill 
(Government Gazette No. 24752 of 15 April 2003); Petroleum Pipelines Act 60 of 2003; Broad Based Black 
Economic Empowerment (B-BBEE) Amendment Act 46 of 2013; Competition Act 89 of 1998 (as amended). 
5 However, at macro level there is the Charter for the South African Petroleum and Liquid Fuels Industry: 
Empowering Historically Disadvantaged South Africans (2 November 2000) providing for the transformation 
of the petroleum and liquid fuels industry and recognises the past social and economic inequalities and the 
need for their redress. It must be noted that the Charter sets no requirements nor offer incentives for 
minimum compliance with targets. 
6 The South African Competition Act 89 of 1998 (as amended), among other main objectives, is to ensure 
transformation by promoting an economic environment where there is a spread in ownership stakes and 
economic participation by historically marginalized groups. The Competition Commission is the 
investigative organ going after complaints on excessive pricing and exploitative practices by businesses. 
The Competition Tribunal is the adjudicative institution tasked with prosecuting complaints exploitative 
practices in the competition arena and also price fixing matters. Other relevant matters include restrictive 
practice and assessment of merger transactions. 
7 Section 9 of the Constitution. 
8 Section 9(2)’s main objective is to protect or advance the disadvantaged.  
9 A national legislation prescribing framework for the implementation of procurement policies has been 
passed in terms of section 217(3); that is, the Preferential Procurement Policy Framework Act 5 of 2000. 
10 Section 217(2)(b) is an empowerment and transformation clause in that it legalises fair discrimination and 
allow for the preference of HDSAs, at least in so far as state procurement is concerned. 
11 The Economic Recovery and Reconstruction Plan for South Africa (2020). The Plan aims to use 
competition policies to counteract unreasonable pricing, seeks to redress the uneven economic ownership 
patterns of the past, calls for the inclusivity, and structural reforms. The Plan also proposes regulatory 
changes, a supportive policy environment and enabling conditions for ease of doing business. 



Economic Recovery Plan aims to enhance competitiveness and transform ownership 

patterns in the economy to allow participation by the HDSAs. 

The South African energy policies still serve as a barrier to expansion of the grid and 

electricity security.12 Total liberalisation of the electricity market with adherence to the grid 

code requirements is a desired environment required by the upcoming energy producers, 

some of whom are HDSAs.13 The petroleum and liquid fuels sector is required to effect 

radical transformation to ensure competition and increased economic inclusion of the 

previously marginalised groups (HDSAs).14 As such, competition law is pivotal in the 

transformation of the sector. Lack of competition and concentrated market power makes 

a clear case for competition law’s intervention to redress this imbalance.15 Although 

Section 217 of the Constitution is meant to be a transformative provision in so far as 

procurement and inclusion of marginalised groups are concerned. However, the section 

is not being fully implemented to transform and empower the HSDAs.16 

 

National Development Plan and Economic Recovery Plan 

South African National Development Plan: Vision for 2030 intends an energy sector that 

‘promotes economic growth and development through adequate investment in energy 

infrastructure and the provision of quality energy services that are competitively priced, 

reliable and efficient…17 The Economic Recovery and Reconstruction Plan for South 

 
12 The South African electricity sector comprises many legislative pieces not effectively supporting HDSAs. 
13 The announcement on the amendment of Schedule 2 of the Electricity Regulation Act to allow 
participation of HDSAs will be a game-changer if correctly implemented and accompanied by political will. 

 
14 The Minerals Petroleum Resources Development Act 28 of 2002 (As amended) provides for reform and 
equitable access to the petroleum resources to undo the past injustices and lack of access to such 
resources. Section 9(2) of the Act enjoins the Minister to prefer HDSA petroleum applications over others 
while section 12(1) of the same Act provides that assistance by the Minister can be given to HDSAs on a 
case-by-case basis. 
15 Section 10(7) of the Competition Act provides for exemptions to participate in the so-called ‘prohibited 
restrictive conduct’ in terms of s4(1)(a) of the Act.15 The exemptions are meant to effect a ‘substantial 
lessening of competition in a market’ 
16 Vabaza L A Review of the Implementation of Government Procurement Policy (MA-Dissertation 
University of Witwatersrand 2015). Even with the bolstering of section 217 by the Public Finance 
Management Act 1 of 1999, HDSAs are minimally benefitting.  
17 Chapter 4 of South African National Development Plan: Vision for 2030. 

S Smit “Relief as Ramaphosa announces surprise energy reform plans” https://mg.co.za/business/2021-
06-10-relief-as-ramaphosa-announces-surprise-energy-reform-plans/ Date accessed: 18 July 2021. 



Africa18 seeks to transform the patterns of ownership in the economy and enhance 

competitiveness. The Economic Recovery Plan aims to use competition policies to 

counteract unreasonable pricing that the state usually faces.19 This is in line with section 

217 of the Constitution20 (the procurement clause), in that it seeks to redress the uneven 

economic ownership patterns of the past.21 In this regard, the Plan calls for the inclusivity, 

and structural reforms. The Plan proposes regulatory changes, a supportive policy 

environment and enabling conditions for ease of doing business.22 Put differently but 

corroboratively, the Plan is also aimed at creating greater levels of economic inclusion by 

addressing high levels of economic concentration. Of critical importance, the Plan aims 

to lower entry barriers into economic activity.23 As indicated above, it is hoped the Plan 

will achieve more inclusive growth; by making it easier for businesses to start, grow, and 

compete. That is, ensuring reduced costs and ease of doing business. Reduced barriers 

of entry can be achieved through competition authority’s intervention. These interventions 

include dealing with high economic concentration and promotion of increased SME 

participation and thereby spreading it to the wider business economy. This in all 

probability, require government to introduce changes in the regulatory environment to 

attract private sector investment.24 It also requires government to simplify and align 

Broad-Based Black Economic Empowerment (BBBEE) legislation25 and regulations.26 

The situation in the energy sector (electricity and petroleum and liquid fuels) requires this 

and more.  

 
18 The Economic Recovery and Reconstruction Plan for South Africa (2020). 
19 Economic Recovery Plan 4.2. 
20 The Constitution of the Republic of South Africa, 1996. In paraphrasing section 217, it states that the 
state procurement must have elements of effectiveness while redressing the injustices of the past. 
21 Economic Recovery Plan 4.2. 
22 Economic Recovery Plan 4.2. 
23 Economic Recovery Plan 4.2. 
24 Economic Recovery Plan 4.2. 
25 Broad-Based Black Economic Empowerment Act 53 of 2003 is the main economic empowerment 
legislation and was amended in 2014. Its main objective is to redress the injustices brought about by 
Apartheid and promote more participation of Black people into the mainstream economy. In 2007, the 
Codes of Good Practice on Black Economic Empowerment were published for use and later amended in 
2015.   
26 Staff Writer “2021 will be a game-changer for BEE in South Africa” 
https://businesstech.co.za/news/business/462188/2021-will-be-a-game-changer-for-bee-in-south-africa-
ramaphosa/  Date accessed 20 January 2021. It was announced that BBBEE legislation be reviewed to 
see how it can ensure more black-owned business participation. 

https://businesstech.co.za/news/business/462188/2021-will-be-a-game-changer-for-bee-in-south-africa-ramaphosa/
https://businesstech.co.za/news/business/462188/2021-will-be-a-game-changer-for-bee-in-south-africa-ramaphosa/


The South African energy sector is a highly regulated environment.27 This is not good for 

a healthy sectoral competition and introduction of HDSAs. It seems Government cannot 

afford to go the self-regulation route or allow introduction of a totally liberalised sector. 

This is because energy generation is considered an imperative economic factor and a 

national key point which needs to be regulated for guided economic development and for 

the benefit of all consumers. However, energy crisis pushes South Africa counter its 

intents in the Economic Recovery Plan.28 The Economic Recovery Plan is gunning for 

strategic sector reform package on boosting industrial and trade competitiveness. Though 

energy security has been identified by the Economic Recovery Plan as a pillar for 

economic recovery, given the current dire situation, it is not clear if there will be 

implementation or if implementation will yield positive results.29 

 

Market Liberalisation 

Government made it clear that it has no intention of privatising Eskom but to let the 

parastatal to remain key energy provider.30 However there are notable regulatory 

challenges to administration and regulation of the energy sector. For instance, inclusion 

of alternative and renewable energy into the country’s grid require independent power 

producers (IPPs), some of which are HDSAs, to conclude power purchase agreements 

within the entrenched Eskom procurement model.31 Eskom, a vertically integrated utility 

controlling the energy value chain comprising generation, transmission and distribution of 

electricity; is a monopoly in energy provision.32 That is, Eskom is the single buyer of 

 
27 For instance, Section 34 of the ERA is an energy procurement section and empowers the Minister of 
Mineral Resources and Energy to make determinations on new generation capacity required to provide 
continued uninterrupted supply of electricity. The Electricity Regulations on New Generation Capacity GN 
1093 of 16 October 2020 guide procurement of new electricity generation capacity, including capacity from 
renewable energy sources and co-generation. 
28 The Economic Recovery Plan 3.3. 
29 Anon “Exploring solutions to South Africa’s electricity crisis” Innovate (October 2015) 53.  
30 Through the Department of Public Enterprises: Roadmap for Eskom in a Reformed Electricity Supply 
Industry (October 2019) there are some advanced moves to have Eskom unbundled by end of 2022. 
31 Eskom at times is accused of delaying the Power Purchase Agreements (PPAs) or changing its grid-
connection rules. 
32 In the case of Sakeliga v Eskom case number: 46778/2018 and Eskom Holdings SOC Ltd v Resilient 
Properties (Pty) Ltd [2020] ZASCA 185 (29 December 2020); the applicants were frustrated by Eskom’s 
flexing of monopoly power to cut-off electricity provision to municipalities which were in arrears and indebted 
to it in millions of rands.  



energy produced by IPPs and thereby making the latter’s participation in the sector 

dependent on Eskom, in a deliberately constrained energy market.33 The fact that Eskom 

is monopoly owner and operator of electricity grid, is not in tune with the objectives of 

introducing competition in the sector by the Renewable Energy Independent Power 

Procurement Programme (REIPPP).34 Therefore, there is a mounting call that Eskom be 

dismantled into three distinct entities as: generation, transmission, and distribution 

companies; or be privatised wholly or piecemeal through each of the proposed distinct 

entities.35 

 

Competition instances 

Although it is comforting to note progress in access to petroleum infrastructure by new 

players, the HDSAs, challenges still loom large. The main challenge still is monopolised 

petroleum and liquid fuels industry.36 This calls for the Competition Commission 

intervention.  For example, the high barriers to entry are a sign of lack of competition as 

is the persisting petroleum and liquid fuels environment built over years on the back of 

exclusion and racialism.37 Tribunals also seem inclined to interpret and pass judgments 

that are not pro-transformation. In Gas2Liquids (Pty) Ltd v Competition Commission and 

Others38 where new HDSA entrants were put at risky position (by concluded contracts) of 

having to rely on the large oil conglomerates for their sustainability, it was argued that 

there was hindered access for emerging HDSAs to the petroleum infrastructure. In this 

 
33 in terms of Section 84(1) of Municipal Structure Act 117 of 1998 municipalities are granted the sole right 
to purchase electricity from Eskom.  The electricity is then resold it to the consumers including business 
establishments as part of service delivery. 
34 Eberhard A, Kolker J & Leigland J “South Africa's Renewable Energy IPP Procurement Program: Success 
Factors and Lessons” World Bank (May 2014). The (REIPPPP) is touted as the biggest national IPP in 
Africa that also attracted recognisable interest from Europe and even Asia. REIPPPP potentially lay ground 
for expertise and investment into South African energy market with competitive prices 
35 The State President announced the intended unbundling of Eskom and that there be competition at the 
generation level as is the case in countries like China. S Smit “Relief as Ramaphosa announces surprise 
energy reform plans” https://mg.co.za/business/2021-06-10-relief-as-ramaphosa-announces-surprise-
energy-reform-plans/ Date accessed: 18 July 2021. If this will result in fair competition in this sector, remains 
to be seen. 
36 Sekete B Economic Transformation of the Petroleum Retail Industry in South Africa (MBA-Dissertation 
University of Witwatersrand 2018). 
37 The 1998 White Paper on Energy Policy in South Africa. 
38 Gas2Liquids (Pty) Ltd v Competition Commission (13607) [2013] ZACT 3 (23 January 2013) para 12. 

https://mg.co.za/business/2021-06-10-relief-as-ramaphosa-announces-surprise-energy-reform-plans/
https://mg.co.za/business/2021-06-10-relief-as-ramaphosa-announces-surprise-energy-reform-plans/


case, the Competition Commission argued that regardless of whether the exemption is 

granted; alternative policies could be employed for HDSAs to access petroleum 

infrastructure. It shows from the above case that transformative provisions in the 

legislation alone are not sufficient to undo market dominance by few big players who 

dictate market prices and economics. Because of the entrenched vertically integrated 

petroleum and liquid fuels business, there is lack of competition at every value chain 

stage, i.e., from production to retail. For example, retail in petroleum products is strongly 

tied to oil conglomerates that produce petroleum in the first place.39 Even globally, the 

price of petroleum and liquid fuels are at times not transparent as they are left to the 

vagaries of the Organisation of the Petroleum Exporting Countries (OPEC) cartel.40 It is 

hoped that the introduction of a dedicated Sector Code will usher in transparency while 

incentivising transformation, which in turn will results in competition and innovation. 

Regarding competition in the electricity sector, the State President expressed that 

‘contrary to liberalisation accelerating the death spiral of Eskom, it would breathe new life 

into the utility, ease the pressure on it, allowing it to fix its plant and move into the 

generation of renewable energy. It is always good to have competition. That is what other 

countries are doing. Even a country like China has multiple generators. Efficiency is 

enhanced and everybody is kept on their toes.’41 If the above statements were to be 

effectively implemented, HDSAs will definitely benefit in the consequent transformation 

of the electricity sector.  

 

CONCLUSION  

The current electricity and petroleum and liquid fuels sector situation can be summed as 

overregulated with little positives for transformation and HDSAs participation.  There are 

no clear regulations to this effect and simplification and ease of use and application of 

 
39 In terms of section 2A of the Petroleum Products Amendment Act of 2003, manufacturers and 
wholesalers are prohibited from retail licence holding (excluding wholesalers and retailers of liquified 
petroleum gas and paraffin). 
40 International Renewable Energy Agency “A New World: The Geopolitics of the Energy Transformation” 
2019. 
41 Sabinet “Schedule 2 of Electricity Regulation Act Amended” https://legal.sabinet.co.za/articles/schedule-
2-of-electricity-regulation-act-amended/ Date accessed: 26 September 2021. 

https://legal.sabinet.co.za/articles/schedule-2-of-electricity-regulation-act-amended/
https://legal.sabinet.co.za/articles/schedule-2-of-electricity-regulation-act-amended/


laws governing these sectors is clearly required. It is evident that sector regulations, 

especially in the energy sector, still favours Eskom as a monopoly. Effects of bad policy 

choices and disadvantages of overregulation are enduring. Although liberalisation of the 

energy industry will ease the complications and improve access to electricity, outright 

privatisation may drive access to electricity out of reach especially to the ordinary 

consumers due to energy slums and high unaffordable unsubsidised electricity tariffs. 

This is because initial capital layout to commence generation of electricity is only 

affordable to big companies. The petroleum and liquid fuels industry is miles away from 

transformation. The deficiencies of the B-BBEE good practices are stark and not helping 

the transformation and competitiveness in the sector. The Charter though aimed at 

transformation of black people, fails to emphasise inclusion of women and the disabled. 

The sectoral code is yet to come into existence. Effects of non-transformation breed 

markets that are susceptible to market dominance and monopolies that drive up 

production and prices of commodities and create a room for price gouging.42 This result 

from artificially reconfigured value chains that responds to newly created constrained 

markets of scarce products and services.  

There must be system of checks and balances that can return the eroded trust from the 

public especially the HSDAs. There must be political will that can turn into good 

governance which results in transparent tendering system even at a private sector. Good 

governance is will effectively deal with poor policy implementation and thereby improve 

the participation of the HDSAs in these sectors. Public participation and confidence in the 

transformation agenda can be bolstered if the legislative system is enabling and simplified 

for ease of use especially by the HDSAs. The best strategy to deal with the challenges 

narrated can still be overcome through effective law and regulation. However, this is not 

to discount non-implementation of policies, cost of implementation, and lack of political 

will that is prevalent in these sectors. No transformation, no competition; because both 

transformation and competition are intertwined and complementary.  

 

 
42 Section 8(1) of the Competition Act, prohibits charging customers excessive prices. 


