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Introduction 

1. In times of crisis, such as beginning of the Covid-19 pandemic and the recent civil 

unrest n South Africa, competition authorities are mindful that suppliers may be able 

to take advantage of vulnerable consumers by charging higher prices, despite the 

underlying costs remaining relatively constant. In South Africa, consumer protection 

regulations were promulgated at the beginning of the Covid-19 pandemic. These 

defined how competition authorities were required to regulate exploitative pricing 

conduct during the pandemic, and specifically prevent certain suppliers of basic 

foods, medicine, and clean-up products and services, from applying price increases 

that are not equivalent to the increase in the cost of providing the goods or service, 

or that increase the net margin or mark up of that goods or service above the mark 

up or average net margin for the good or service in the three-month period prior to 1 

March 2020.
2
  

2. Recently the government issued a further notice that firms in the supply chain for 

essential goods remained subject to the same regulations in the wake of the civil 

unrest and shortages that ensued.
3
 These measures are aimed at preventing price 

gouging and the exploitation of vulnerable consumers. They are well intentioned and 

there is merit in protecting vulnerable consumers from significant price spikes of 

essential products in a crisis. Some economists have questioned these 

interventions, given the impact they may have on the demand and supply of 

essential goods.
4
  

3. In circumstances where there is a short-term but significant supply-demand 

imbalance of goods, it is often argued that consumer welfare would be enhanced if 

prices are allowed to increase, as it moderates consumption so that essential goods 

become available to everyone and not just those first in line.  Further, higher prices 

may act as signals and provide incentives to increase production and promote 

market entry. This view has traditionally been held by competition authorities in the 
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 Department of Trade and Industry: Consumer and customer protection and national disaster management 

regulations and directions, 19 March 2020. 
3
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US, which do not prohibit excessive on unfair pricing, particularly in the short term. 

The US Supreme Court stated in its Trinko judgement that: 

“The mere possession of monopoly power, and the concomitant charging of 

monopoly prices, is not only not unlawful; it is an important element of the free-

market system. The opportunity to charge monopoly prices - or at least for a short 

period - is what attracts business acumen in the first place; it induces risk taking 

that produces innovation and economic growth.”
5
  

       [Emphasis added] 

4. Although such views may hold true in some instances, it should not be accepted 

without scrutiny. For example, it is not always the case that allowing prices to 

increase will result in a sufficient and timely supply response. It is also questionable 

whether higher prices are required to trigger a supply response because supply can 

also increase on the back of expected future changes in demand. In the short term, 

the appropriate level of rationalisation is not guaranteed in the face of higher prices 

because wealthier consumers are in a better position to hoard scarce essential 

goods. 

Use of competition law provisions 

5. In most jurisdictions, successful prosecutions against excessive or unfair pricing 

under competition law provisions are rare. For example, in the EU
6
, there were only 

four violation decisions for unfair prices by the EC Commission between 1980 and 

2010.
7
 Given the risks of over-enforcement (undermining incentives and price 

signals) the evidential bar for a successful prosecution is necessarily high. Typically, 

the analysis used for assessing prices under competition law provisions involve a 

comparison of such prices and economic costs. This type of analysis can be difficult 

for several reasons:  

5.1. The economic cost measure necessarily requires estimating the replacement 

cost of assets used to produce the good or service subject to the pricing 

assessment.
8
 Conversely, most companies report their fixed assets on a 

historical cost basis.  

5.2. Intangible assets, i.e., non-physical items such as customer relationships 

and brand names, are sometimes an important component of economic 

costs. The values of these items are often not recorded in company balance 

 

5
 Verizon Communications, Inc v Law Offices of Curtis V. Trinko, 124 S. Ct. 872, 875, 879 (2004).   

6
 Article 102 of the TFEU prohibits dominant undertakings from directly or indirectly imposing unfair purchase or 
selling prices or other unfair trading conditions. 

7 Jenny, F: Abuse of Dominance by Firms Charging Excessive or Unfair Prices: An Assessment (2018), page 5.  
8
 Competition Appeal Court of South Africa, Sasol Chemical Industries (Pty) Ltd v The Competition Commission, 
Case 131/CAC/Jun14, see paragraphs 117 to 131 
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sheets as they are built up over many years (rather than acquired by a single 

transaction), usually at substantial cumulative cost.  

5.3. Cost and asset allocations are required when assessing the prices of a 

subset of products. Most firms report costs and asset values on a 

consolidated basis.  

5.4. The results can be sensitive to the period of analysis chosen. For example, 

the value of variables such as capacity utilisation and raw material costs can 

fluctuate markedly, which require firms to over-recover on economic costs 

during short period to be financially viable in the long term (e.g., airlines).  

6. In addition, the extent of time and resources needed to undertake such analysis 

should not be under-estimated. Given the challenges, it is questionable whether a 

detailed assessment of pricing conduct under competition law provisions is 

appropriate during short-term crises, i.e., in circumstance where the exploitative 

conduct is unlikely to persist for longer than the time required to perform the price-

economic cost test. Nonetheless, the competition authorities in South Africa have not 

hesitated in enforcing Section 8 of the Competition Act with the aim of maintaining 

the affordability of essential goods. Specifically, two judgments of the Competition 

Tribunal (Tribunal) and the Competition Appeals Court (CAC) were made in relation 

to the prices of goods that were deemed essential for consumers during the Covid-

19 pandemic. The cases against Dis-Chem Pharmacy
9
 and Babelegi Workwear & 

Industrial Supplies
10
 involved the sale of face masks, in which both firms increased 

prices following a significant increase in demand for these products.  

7. In both cases, the Tribunal and the CAC departed from the traditional approach in 

adjudicating excessive-pricing cases. For example, the approach adopted to 

establishing the existence of market dominance resulted in defining narrower 

geographical markets than otherwise would have been the case. Additionally, a 

comparison of realised prices to economic costs over an extended period (i.e., at 

least five years) was not undertaken. Rather, in both cases:  

7.1. An inferential approach was adopted for the determination of market power. 

The authorities used the evidence of substantial increases in prices as 

evidence of the firms’ market power. This was despite both firms holding 

significantly less than the market-share thresholds for presumed dominance. 

In Dis-Chem, the Tribunal stated that: 

 

9
 Competition Commission of South Africa and Dis-Chem Pharmacies Limited, Case No: CR008Apr20 (July 
2020). 

10
 Babelegi Workwear and Industrial Supplies CC and Competition Commission of South Africa, CAC Case No: 
186/CAC/JUN20, November 2020. 
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“[t]he facts of this case are unique in that the Commission adopts an 

inferential approach to the issue of market power and the same facts that 

serve to infer market power namely Dis-Chem’s price increases are also 

relied upon to establish the excessiveness of prices.”
11
  

In Babelegi the CAC found that: 

“[O]n the evidence read as a whole as it relates to the determination of 

dominance, appellant’s ability to price in the manner it did was reflective of 

its market power albeit that this was sourced in the unprecedented market 

conditions created by Covid19.”
12
 

7.2. It was concluded that where a firm, in the context of essential goods in a 

crisis or national disaster, increased its prices significantly without a 

corresponding increase in costs, this established a prima facie case of prices 

being unreasonably excessive. The Tribunal in Dis-Chem concluded that: 

“there is ample precedent to conclude that where a dominant firm, in the 

context of a health crisis increases its prices significantly without any 

increases in costs, this could establish prima facie that its new prices are 

higher than the competitive benchmark, and there is no need to quantify this 

benchmark more precisely”
13
 

This point was reiterated in Babelegi, where the CAC stated that: 

“The significant increases in the mark ups during the complaint period, 

together with the absence of any price increases for the sales stock during 

the period is telling. Hence, prima facie, the prices charged were excessive 

in terms of s8(2) of the Act.”  

7.3. The authorities argued that there should be no allowance for price increases 

without changes to underlying costs at all when concerned with the pricing of 

an item considered to be essential for consumers and to public health. In 

particular, the Tribunal in Dis-Chem asked: 

“But why should there be any allowance [difference between price and 

competitive price] at all when we are concerned with pricing of an item 

considered to be essential to the fight against the pandemic of Covid-19 and 

crucial to public health? In the context of a highly contagious virus for which 

 

11
 Competition Commission of South Africa and Dis-Chem Pharmacies Limited, Case No: CR008Apr20 (July 
2020), paragraph 73. 

12
 Babelegi Workwear and Industrial Supplies CC and Competition Commission of South Africa, CAC Case No: 
186/CAC/JUN20, November 2020, paragraph 57. 

13
 Competition Commission of South Africa and Dis-Chem Pharmacies Limited, Case No: CR008Apr20 (July 
2020), paragraph 157. 
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there is no cure on the horizon, surgical masks, together with other PPE and 

hygiene standards, are a matter of life and death for health service providers 

and vulnerable consumers.”
14
 

8. South Africa was not alone in seeking to protect consumers during the initial stages 

of the pandemic as there were several examples of investigations into excessive 

pricing in other jurisdictions, using pre-existing competition law. This was despite the 

challenges faced by authorities in attempting to determine whether price increases 

are excessive or unfair. For example, the Competition Authority of Kenya (“CAK”) 

found Cleanshelf Supermarket to be unconscionably adjusting the prices of Tropikal 

brand sanitizers in contravention of the Kenyan Competition Act; section 56(1) of this 

Act reads:
 
 

“it shall be an offence for a person in trade in connection with the supply or 

possible supply of goods or services to another person, to engage in conduct that 

is, in all the circumstances, unconscionable.”1516  

9. In line with the methodology applied in Dis-Chem and Babelgei, the CAK found 

Cleanshelf in contravention of the Kenyan Competition Act, largely by comparing the 

price of sanitiser after the announcement of COVID-19’s existence in Kenya, to the 

pre-pandemic price charged. Specifically, the CAK alleged that Cleanshelf 

supermarket increased the retail price of hand sanitizer from Ksh 800 to as much as 

1000 Kes on 15 March 2020. The CAK concluded that Cleanshelf had exploited its 

strength as a retailer to the commercial detriment of consumers whose bargaining 

position had diminished.17 Subsequently, the CAK issued a remedial order to 

Cleanshelf supermarket to contact and refund all consumers who purchased the 960 

units of the Tropikal brand hand sanitizers above the usual selling price. 

10. Similarly, the Malawi Ministry of Transport and Public Works, and the Malawi 

Competition and Fair Trading Commission (CFTC), looked at pre-pandemic prices to 

assess the possibility of excessive pricing. In particular, there was growing concern 

that minibuses and buses were taking advantage of the pandemic to exploit 

passengers by charging excessive and unreasonable bus fares. As a result, 

authorities performed a price monitoring exercise whereby they considered the 

 

14
 Competition Commission of South Africa and Dis-Chem Pharmacies Limited, Case No: CR008Apr20 (July 
2020), paragraph 216. 

15
 It is worth noting that the CAK first attempted to discourage such pricing behaviour through issuing a cautionary 
notice on 13  March 2020 on illegal price increases and hoarding, and encouraged the public to report price 
increases in commodities during the pandemic. 

16
 Kigwiru. 2020. Enforcing Competition Law and Consumer Protection During the COVID-19 Pandemic in Africa: 
The Competition Authority of Kenya. Available at: https://www.competitionpolicyinternational.com/enforcing-
competition-law-and-consumer-protection-during-the-covid-19-pandemic-in-africa-the-competition-authority-of-
kenya/ [Accessed 07/09/2021 

17
 CAK. 2020. PRESS RELEASE. Available at https://cak.go.ke/sites/default/files/2020-
03/CAK%20Remedial%20Order%20to%20Cleanshelf%20Supermarkets.pdf [Accessed 07/09/2021] 

https://www.competitionpolicyinternational.com/enforcing-competition-law-and-consumer-protection-during-the-covid-19-pandemic-in-africa-the-competition-authority-of-kenya/
https://www.competitionpolicyinternational.com/enforcing-competition-law-and-consumer-protection-during-the-covid-19-pandemic-in-africa-the-competition-authority-of-kenya/
https://www.competitionpolicyinternational.com/enforcing-competition-law-and-consumer-protection-during-the-covid-19-pandemic-in-africa-the-competition-authority-of-kenya/
https://cak.go.ke/sites/default/files/2020-03/CAK%20Remedial%20Order%20to%20Cleanshelf%20Supermarkets.pdf
https://cak.go.ke/sites/default/files/2020-03/CAK%20Remedial%20Order%20to%20Cleanshelf%20Supermarkets.pdf
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prevailing fares by bus operators, prior to the outbreak of COVID, as benchmarks. 

The investigation showed that despite two consecutive fuel price reductions, bus 

fares had increased by margins ranging from 40% to 200%. The CTFC announced 

that a margin of more than 40% constituted excessive pricing in blatant violation of 

the Competition and Fair Trading Act.
1819

 

11. In the UK, the Competition and Markets Authority (CMA) received more than 15 000 

complaints regarding price increases, between mid-March and mid-November 

2020.
20
 As with the South African Tribunal and aforementioned authorities, the CMA 

believed that competition law enforcement was necessary in cases of price gouging, 

especially in the context of a Covid-19 pandemic. The CMA was particularly 

concerned about pricing complaints regarding hand sanitiser, as the product stood 

out in terms of the volume of complaints received, the level of reported price 

increases (a median of 400%), and the growth of demand for the product.
21
 In 

addition, as with the South African cases against Babelegi and Dis-chem, the CMA 

was concerned about the product’s essential function in preventing COVID-19. As a 

result, the CMA similarly opened investigations into the suspected excessive pricing 

of hand sanitizer in June 2020.  

12. The CMA did however, depart from views of the above-mentioned competition 

authorities, in the general approach taken in its assessment. In particular, the CMA 

compared retailers’ mark-ups of hand sanitisers with a reasonable range of retail 

mark-ups. This range was estimated using information from producers on their 

pricing to different channels and their recommended retail prices, observed pricing 

by major wholesalers and retailer submissions to the CMA.
22
 Of the retailers that 

were investigated, the CMA found that only a few pharmacies had charged high 

prices for sanitisers that could not be justified by costs, with substantial mark-ups 

observed. These retailers voluntarily agreed to decrease prices to levels either 

based on the pre-Covid mark-ups, the recommended retail price set by the 

wholesalers, and/or the normal mark-ups of other products. The prices of the 

remaining retailers were high relative to market benchmarks, but this was because of 

high wholesale costs. Furthermore, their retail mark-ups appeared within a 

 

18
 In contrast with the cases in South Africa and Kenya, however, no particular business was found guilty of 
contravening the competition act in Malawi, and to date, there is no record of any penalties on the CTFC 
website. Minibus and Bus Owners were merely advised that from Monday 15th June 2020, there would be 
enhanced joint Enforcement and Surveillance activities on all routes and the general public were encouraged to 
report Minibus or Bus operators that did not display or supply bus fare-tables and that charged excessive prices 

19
 Baloyi. 2020. Excessive pricing of bus services due to covid 19 and enforcement of bus fare tables. Available 
at: https://www.cftc.mw/2020/06/10/excessive-pricing-of-bus-services-due-to-covid-19-and-enforcement-of-bus-
fare-tables/ [Accessed 08/09/2021] 

20
 Fung and Roberts. 2021. The economics of potential price gouging during Covid-19 and the application to 
complaints received by the CMA. CCP Working Paper 21-02. Pg. 2 

21
 Ibid. page. 23 

22
 Ibid. page 27, 28 

https://www.cftc.mw/2020/06/10/excessive-pricing-of-bus-services-due-to-covid-19-and-enforcement-of-bus-fare-tables/
https://www.cftc.mw/2020/06/10/excessive-pricing-of-bus-services-due-to-covid-19-and-enforcement-of-bus-fare-tables/
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reasonable range that was typical for the product. Several retailers also only sold the 

sanitiser on a one-off basis after the outbreak.23  

13. As a result of the above findings, the CMA closed its investigations in September 

2020 and concluded that hand sanitiser prices were not likely to infringe UK 

competition law. It stated that, in addition to its competition law enforcement 

obligations, the CMA played an important role as market observers, i.e., to assess 

the conduct of firms and maintain public trust through stopping severe abuses, whilst 

ensuring they do not disrupt supply responses.
24
 

14. In South Africa, the conduct in the Dis-Chem and Babelegi cases occurred before 

the promulgation of current consumer protection regulations and was, accordingly, 

prosecuted under the updated competition law provisions, namely Section 8(1)(a) of 

the Competition Amendment Act. This raises questions of the extent to which the 

principles set out in these decisions are a precedent for cases beyond the national 

disaster, and the implications, more broadly, for excessive-pricing cases in more 

traditional settings where the concern has centred on dominant firms pricing 

significantly above economic value, over an extended period. Specifically, the 

Tribunal and CAC’s approach raises the following questions for future excessive 

pricing cases:  

14.1. When are demand-driven price increases by dominant firms acceptable, 

even outside a crisis or a national disaster? In many markets, seasonal 

factors will result in demand exceeding supply for certain periods of the year 

(i.e., longer than the period considered in the Dis-Chem and Babelegi 

decisions) which, from an economic efficiency perspective, justify price 

increases despite underlying costs remaining constant (e.g., air fares during 

holiday periods).  

14.2. Will firms benefiting from demand surges be deemed dominant under the 

inferential approach applied in the Dis-Chem and Babelegi decisions?  

14.3. What is the appropriate price response by firms when supply is affected by a 

crisis? Should a retailer always be required to continue selling scarce 

essential goods at original economic cost when replacement stock is likely to 

be significantly more expensive? 

14.4. Are firms justified in raising prices when there is an expectation (rather than 

a realisation) of supply shortages in future?  

14.5. What is the de minimis threshold (in terms of time and level of sales) that 

should be applied to assess the pricing conduct of a firm during a crisis? In 

 

23
 Ibid. page. 28 

24
 Ibid. page 30 



 

 

8 

 

Dis-Chem, the Tribunal imposed a penalty of R1.2 million, based on a 

multiple of the excess profits earned over the complaint period (about one 

month). Conversely, in Babelegi the CAC concluded that, although there was 

a contravention of Section 8(1)(a), the minimal harm caused by the small 

number of sales (76 boxes) and short duration of the complaint period (about 

one month) did not warrant a penalty. Given these differences in approach, 

there remains uncertainty on the time and the scope of sales that a dominant 

firm prices above economic costs, for a punitive outcome under Section 

8(1)(a).  

Alternative measures 

15. Given the potential complications of these decisions on post pandemic cases, policy 

makers should consider alternative measures (to Section 8 of the Act) to deter 

exploitative pricing conduct during crisis periods in future. The OECD has recently 

issued a note that describes alternative mechanisms being applied in other 

jurisdictions to tackle such conduct.
25
 These mechanisms include:  

15.1. Market monitoring and informal general and individual warnings  

15.2. Consumer protection and price gouging rules  

15.3. Price controls   

16. The first mechanism involves competition authorities informing the market at the 

inception of a crisis that it will monitor prices for selected items and will intervene 

readily if exploitative pricing conduct is observed. This approach was adopted in the 

EU, where the European Competition Network (“ECN”) issued a joint statement by 

the European Commission and the national competition agencies, stating that it was 

important that items such as face masks and sanitising gel remain at competitive 

prices. The ECN also warned that it would readily take action if needed against 

retailers taking advantage of the increased demand for these products. This 

approach was also adopted by the Norway Competition Authority, which threatened 

to activate price regulation if companies selling face masks engaged in exploitative 

conduct.
26
    

17. The second mechanism involves applying consumer protection and price gouging 

laws (or related regulations) to maintain prices for selected items during times of 

crisis. In South Africa, consumer protection regulations were promulgated at the 

beginning of the Covid-19 pandemic. However, as stated above, the Dis-Chem and 

Babelegi cases were prosecuted under Competition Amendment Act due to the 

timing of the conduct. Consumer protection regulations do not require the detailed 

 

25
 OECD: Exploitative pricing in the time of Covid-19 (May 2020) 

26
 Ibid. page 9  
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dominance and cost analysis that is required under competition law and, 

accordingly, is less burdensome on competition authorities and timelier to 

implement.
27 

18. Several jurisdictions have successfully implemented regulatory interventions to 

protect against exploitative pricing conduct during the Covid-19 pandemic. For 

example, several state authorities in the US have introduced price gouging 

regulations and warned of their intentions to use other enforcement tools. 

Additionally, the US Justice Department announced a price gouging task force that 

would address market manipulation, hoarding, and price gouging related to supplies 

needed to fight COVID-19.28 

19. In China, regulators introduced measures to enhance the implementation of certain 

laws and regulations. In February 2020, the China State Administration for Market 

Regulation issued the Guidance on Investigation and Handling of Illegal Acts of Price 

Gouging During the Novel Coronavirus Pneumonia Epidemic Prevention and Control 

Period (the ‘SAMR Guidance’). Specifically, the SAMR Guidance categorizes the 

following practices as illegal price gouging: 

19.1. Selling a given product with a margin that is significantly higher than that of 

the last actual transaction on, or before 19 January 2020 (the day before the 

Chinese government’s officially declared the virus as a Class B level 

communicable disease); or 

19.2. Selling products at a margin higher than the levels determined to be 

acceptable by the local counterparts of SAMR.  

20. Penalties for violating such price gouging laws include restitution, confiscation of the 

illegal gains and a fine of up to 5 times the illegal gains.
29  

21. The third mechanism involves competition authorities or other government agencies 

directly setting the pricing levels or profits for certain items. Such price-regulation is 

usually time-limited due to the potential adverse effects (e.g. reduced incentives to 

increase production) and is deployed when there is no prospect of the market 

correcting the exploitative pricing conduct in the short term. The benefits of this 

mechanism are that it can be targeted to items deemed essential to consumers 

during a crisis, and can be designed in a manner that is relatively easy for firms to 

comply with. Pricing levels can be determined with reference to pre-crisis pricing 

levels or to pricing levels observed in other more competitive jurisdictions.  

 

27
 Ibid. page 11. 

28
 Ibid, page 11. 

29
 The fine would be capped at RMB3 million, or approximately $450,000 USD, if there is no illegal gain 
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22. In Australia, the Federal Police were given new powers under the Australian 

Biosecurity Act to prevent price gouging on certain products such as disposable 

gloves, disposable gowns, goggles, glasses, eye visors, alcohol wipes and hand 

sanitiser. Specifically, it became  offence to resell these products at more than 20% 

higher than the original price paid.
30
   

23. In Portugal, a decree signed by the Minister of State, Economy and Digital Transition 

in April 2020, limited the mark-up in the marketing, wholesale, and retail of selected 

medical devices, personal protective equipment, ethyl alcohol and alcohol-based 

skin disinfectant gel, to 15%. In addition, the wholesale, resale, and 

commercialization of rapid tests for SARS CoV-2 for general consumers (i.e. self-

tests), were similarly subject to 15% mark-up limits.
31 

24. In France, similar decrees by the Prime Minister were published to discourage 

exploitative price increases. During March and May 2020, retail and wholesale price 

controls were implemented for hydroalcoholic gels or solutions and surgical masks. 

In particular, the retail price of surgical masks was not permitted to exceed 95 euro 

cents including all taxes per unit, whilst the wholesale price was set at 80 euro cents 

exclusive of tax per unit.
32
 

25. It is important that price controls are removed when market conditions return to 

normal and specified products can be sold at competitive prices. Prolonging price 

controls can result in reduced production and the diversion of volumes to 

uncontrolled jurisdictions.
33
  

Summary 

26. The judgements in the Dis-Chem and Babelegi cases have created some 

uncertainty of how future excessive-pricing cases will be handled. What is clear is 

that certain suppliers of basic foods, medicine, clean-up products and services (not 

just dominant firms in the traditional sense) need to be careful when considering 

increasing prices, particularly during times of crisis. In the current environment, price 

increases in the absence of corresponding cost increases, pose a material 

compliance risk. There is also the question of how these recent price-gouging 

matters may affect, and even confuse, the approach to assessing dominance and 

traditional excessive-pricing complaints outside of the sale of essential goods in a 

crisis. 

 

30
 https://www.accc.gov.au/speech/managing-the-impacts-of-covid-19-disruption-on-consumers-and-business 

31
 The Portugal News. 2021. 15% profit margin limit on protective equipment and rapid tests. Available at: 
https://www.theportugalnews.com/news/2021-04-14/15-profit-margin-limit-on-protective-equipment-and-rapid-
tests/59313 [Accessed 09/09/2021] 

32
 Simmons + Simmons.  2020. COVID-19: price controlling of single-use surgical masks in France 
https://www.simmons-simmons.com/en/publications/cka2mf4f9novi09264em1gvpa/covid-19-price-controlling-of-
single-use-surgical-masks-in-france [Accessed 09/09/2021] 

33
 OECD: Exploitative pricing in the time of Covid-19 (May 2020), page 14. 
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27. Although the Dis-Chem and Babelegi cases were decided within a few months of the 

conduct, there still remains questions on whether interventions under Competition 

law are the most appropriate means for assessing exploitative pricing conduct. As 

the CAC judgement in Babelegi stated: 

“It would clearly have been preferable for this case to have been determined by 

way of recourse to specific price gouging regulations of a kind which were 

promulgated by the Minister but given the complaint period were inapplicable in 

this case. Price gouging laws prevent firms in general from profiteering from 

situation necessity. Section 8 (1) (a) prohibits dominant firms from imposing 

excessive prices because they are able to employ their dominance and unfairly 

capture rents. Expressed differently they are able to mimic the conduct of a 

monopolist. 

That should not be read to imply that s 8 (1) (a) should not be imposed to prevent 

exploitative abuses. But it is regrettable that the very first case which was mounted 

by the respondent concerned a firm, being appellant, which, in the ordinary course, 

would be regarded as a small or, at worst, a medium size firm of a kind which 

should be promoted as is clear from the broad objectives of the Act.”
34
 

28. Fortunately, there are indications that the Competition Commission are considering 

alternative approaches (as described in the paper) to tackling exploitative pricing 

conduct in times of crisis. This is evidenced in its undertakings with Pick & Pay for 

the price of garlic and ginger in March 2020.
35
 These types of mechanisms provide a 

practical and timely means of protecting consumers against exploitative pricing 

conduct without the need for resource intensive and lengthy competition 

investigations.  

 

34
 Babelegi Workwear and Industrial Supplies CC and Competition Commission of South Africa, CAC Case No: 
186/CAC/JUN20, November 2020, paragraphs 76 and 77. 

35 Business Insider: Pick n Pay will cap its profit on ginger and garlic until at least April, 15 March 2021. 

 


