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Abstract 

Telecommunications in South Africa is one example of the regulatory state, dating 
from the early 1990s and comprising the usual elements of commercial operators, 
ministers issuing periodic policies, a regulator, a competition authority, systems of 
appeal, and parliamentary oversight. Less conventionally, it has a number of state-
owned operators, mostly with specific functions, introduced after liberalisation. 
Policy interventions, often issued without prior consultation or warning, have been 
framed without competition or economic analyses, directing commercial or state-
owned operators to perform particular functions. Although the creation of a 
competitive market has been an objective since 1996, the principal assessments have 
been by the Competition Commission as part of its work on merger control and in 
investigation of complaints, rather than by the regulator. While the market for 
mobile telecommunications has grown enormously, it is dominated by two 
operators, largely the result of the failure by the regulator to support three later 
market entrants. One result has been that mobile broadband is too expensive for 
many citizens. 
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Introduction 

Telecommunications is an increasingly important enabler of economic growth and human 
development, for which almost all countries rely substantially or exclusively on commercial 
providers of networks and services,1 these markets are subject to complex regulatory 
regimes, with some provision of state aid to expand access. The mix varies greatly between 
countries, depending on the governing political parties, national economic traditions, 
constitutional arrangements and the level of development. The questions examined in this 
article concern the enforcement and regulation of competition in the telecommunications 
sector in South Africa. 

Telecommunications enables and underpins the platforms that have come to dominate so 
many of the economic, political and social interactions of citizens, notably through Google, 
Apple, Facebook and Amazon, collectively known as GAFA. The wicked problems this has 
created have been the subject of special reports in leading economies to inform programmes 
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1 Exceptions include China, Laos and Vietnam that have competing state-owned operators. 
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to reform institutions, laws and policies (Crémer, de Montjoye and Schweitzer 2019, Furman 
2019, Scott Morton 2019). For example, in the European Union (EU) its Council of Ministers 
and the European Parliament are presently scrutinising proposals for a Digital Services Act 
and a Digital Markets Act, while the European Commission (EC) has brought enforcement 
actions against a number of platform operators under competition law, as have authorities 
in several of its member states (EC 2020a, 2020b, EP 2021a, 2021b). The United States 
Congress is also considering legislation, while federal authorities and various states 
attorneys general have brought legal actions with a view to constraining the GAFA 
operators or, perhaps, to break up one or more of them (Energy & Commerce 2021). In South 
Africa, the Competition Commission conducted an initial consultation on digital markets, 
leading to its current inquiry into platforms (Competition Commmission 2020, 2021a, 
2021b). 

The fifth generation (5G) of wireless technology has brought two changes to market 
structures, one for suppliers and another for enterprise customers, in addition to the usual 
generational increase in speed and reduction in latency. For many years mobile operators 
had little regard for business users, other than extracting international roaming revenues, 
being focused on consumers.2 However, the very low latency, resilience and high capacity of 
5G networks has created a new market for dedicated networks for business campuses, 
factory complexes and mines, whether built by the firms themselves or by systems 
integrators, to support factory automation and industrial services (Ordonez-Lucena, et al. 
2019, 5G Observatory 2020). Concerns about high risk vendors (HRVs), a euphemism for 
Chinese manufacturers, has seen the promotion of open radio access networks (Open RANs) 
as an alternative to the three major and three minor manufacturers of traditional ‘closed’ or 
integrated RAN equipment. To ensure the security of critical network infrastructure (CNI), 
the United States has led some other NATO governments in constraining the choice of 
vendors, reaching back up the supply chain from licensed networks to exclude equipment 
from HRVs, adding significant costs for end users and potentially splitting the global market 
(NIS CG 2020, FCC 2021, Prague 5G Security Conference 2019). 

The next section examines the creation and operation of the regulatory state for 
telecommunications in South Africa. It is followed by an examination of ministerial 
interventions, in particular the creation of state-owned enterprises. The next section 
examines the responses to the campaign #DataMustFall, more formally, the calls for the 
reduction of the prices for mobile broadband. Finally conclusions are drawn and issues 
identified for further research. 

Yet another regulatory state 

The standard governance model is labelled a regulatory state, originating in the United 
States in the nineteenth century, with the creation of the Interstate Commerce Commission, 
from which the Federal Communications Commission (FCC) was spun-off in 1934 to 
address broadcasting and telecommunications (Anderson 1962). This model was taken up in 
Europe in the 1980s to facilitate liberalisation and privatisation (Majone 1997), and thereafter 
in Africa (Guislain 1997, Guislain, Ampah, et al. 2005, Klaaren 2021a), with the appearance 
of institutional isomorphism on both continents. Sectoral regulators for telecommunications 
were created and given ex ante powers, sometimes sitting alongside the ex post powers of 
national competition authorities (NCAs).3 While African governments were almost 
universally accepting of telecommunication regulators, many were hesitant about NCAs, 
with the result that these bodies are sometimes absent and often weak, so that competition 

                                                      
2 With 4G, some mobile operators began offering services for the Internet of Things (IoT) using NB-IoT and EC-
GSM-IoT (Sutherland 2020, Liberg, et al. 2018). 
3 In a very few countries the NRA had concurrent competition powers (e.g., Greece and United Kingdom). 
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issues have had much less prominence, including in telecommunications markets (Raslan 
2017, Fox and Bakhoum 2019). 

The model adopted in the 1990s for South Africa was surprisingly conventional (see Figure 
1), given the strongly expressed need for transformation and the challenges the country 
faced (RSA 1996). It was a top-down vision, with central roles for government and 
consequently for the African National Congress (ANC), though much of the energies of 
senior politicians seem to have been directed internally to rent-seeking (Burger 2014). 
Government largely ignored human development and opportunities for community 
participation in information and communication technologies (ICTs), with the result that 
some initiatives failed (Brown and Brown 2008). A minor novelty was the creation of a 
dedicated Universal Service Agency, an innovation that has persisted, despite failing 
disastrously.4 Although there have been a number of legal revisions the basic system has 
changed little, with the exception of the merger of the South African Telecommunications 
Regulatory Authority (SATRA) with the Independent Broadcasting Authority (IBA) to form 
the Independent Communications Authority of South Africa (ICASA) (see Figure 2). There is 
a memorandum of agreement between ICASA and the Competition Commission, but the 
relationship cannot be seen as close (Competition Commmission 2002, 2019). Another strand 
to the deployment of infrastructure arises from the National Development Plan (NPC 2012). 
The Department of Public Works and Infrastructure (2021) recently launched a consultation 
that restated targets for ICT infrastructure for 2030, despite its admissions that there were 
institutional failings and that delivery of broadband was running far behind schedule. 

Figure 1 The regulatory state in South Africa 

 

Two quite different institutional models co-exist and overlap. The Competition Commission 
has to bring its proposed analyses and decisions before the Competition Tribunal where 
they can be tested in open court before being given effect. Whereas, ICASA has taken its 
own decisions since 2005, though these can be and often are challenged in the High Court.5 

                                                      
4 It may become the Digital Development Fund in 2023. 
5 Previously regulations had to be confirmed by the minister. 
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The effect is that the Competition Commission is under much stricter discipline in its 
collection, analysis and presentation of data and its identification of harms and remedies. 
Major flaws in ICASA lie in its weak analyses and in its poor preparation of regulations, 
resulting in a disproportionate number of losses at judicial review. Strangely it does not 
have a chief economist, general counsel or, even, a chief technologist. Given the nature of the 
legal system the consequence of inadequate processes is delay, often for many years, 
inevitably favouring the entrenched market players that generally initiate the litigation.6 

Figure 2 The current framework for South African telecommunications 

 

South Africa chose to adopt a complex portfolio of measures to extend services, including 
the unfortunate decision to create a dedicated, but entirely ineffectual, Universal Service 
Agency. While it could draw on funds collected by National Treasury from a supposedly 
hypothecated tax on the use of telecommunications, very little was achieved. There were 
obligations in licences requiring operators to provide geographical coverage. In particular, 
Telkom was allowed to retain its fixed line monopoly on condition that it expanded its 
coverage. While it increased the number of fixed lines, the state-owned enterprise 
disconnected most of them because customers failed to pay their bills. (Lewis 2020) 

It was probably the executives managing Telkom for its strategic partner, the US-based 
Southwestern Bell (SBC),7 that were responsible for creating a culture of litigiousness, a 
belligerent enthusiasm to sue any governmental body, however slight the chances of 
success. For a decade Telkom delayed the use of competition law against its abuse of 
dominance in the market for leased lines, in an argument over the respective roles of ICASA 
and the Competition Commission (Competition Commission v Telkom SA & others 2009). 
Telkom was found to have abused its market position and was subject to large fines 
(Competition Commission v Telkom SA & others 2009, 2012, 2013). Similar issues recurred 
in the recent mobile data inquiry, with Telkom required to modify its wholesale prices 
(Competition Commission 2020b). One of its regulatory executives used the peculiarly 
odious term “full Stalingrad” to describe its use of litigation to increase its profits, unaware 
that some two million men lost their lives in that most brutal of battles, fought between two 
totalitarian powers (Walsh 2020). In 2021, Telkom obtained an interim court order to block 

                                                      
6 A notable exception was Altech Autopage Cellular (Pty) Ltd v Chairperson of the Council of the Independent 
Communications Authority of South Africa and Others (20002/08) [2008] ZAGPHC 268 (29 August 2008). 
7 It later retook the name of AT&T. 
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the auctioning of spectrum by ICASA to implement government policy to expand mobile 
services to unserved citizens (Telkom SA v ICASA 2021) and subsequently sued not to 
return spectrum issued for the COVID-19 emergency (McLeod 2021). 

Like most such authorities, ICASA was designed to reduce the likelihood of regulatory 
capture (Laffont and Tirole 1991, Dal Bó 2006). It has a large, arguably too numerous, council 
whose members are appointed sequentially by a complex process of parliamentary scrutiny 
and shortlisting of applicants, from which individuals are selected by the minister acting on 
behalf of the president. Consequently, the only body that might capture ICASA is the ANC 
as governing party, given its control over appointments, the detailed policy directions 
issued by its ministers, and the deployment of cadres into the regulator. Nonetheless, some 
ANC members allege that ICASA has been captured by operators, for which they have 
offered no evidence. The explanation seems to be the perception its analyses are technical or 
techno-economic, and its processes dominated by industry players, the result of evaluating 
issues in technocratic language (Klaaren 2021b). Further problems arise from the policy 
directions from ministers being cast in terms of demanding outcomes, but without the pro-
competitive or economic analyses needed to explain how ICASA was to deliver the goals. 
Ministers seem uninterested in the independence of ICASA or aware of the detailed analyses 
required by courts.  

The initially simple regulatory system grew more complex with the accretion of new 
functions for existing bodies and the addition of new bodies, the result of the emergence of 
issues and problems, and the ever deeper penetration of telecommunications and the 
Internet into the economy, government and society. Organisations and processes were 
adapted from overseas practices, themselves the result of complex processes of adaptation, 
diffusion, economic analysis, litigation, lobbying, and political debate. Examples of issues 
requiring new institutions and systems are given in Table 1, though climate change and 
lobbying have yet to be given independent agencies. 

Table 1 Other regulatory issues and bodies 

Scope Institution  Status 

Advertising Advertising Standards Authority of South 
Africa 

Independent 

Company registration Companies and Intellectual Property 
Commission (CIPC) 

Statutory 

Consumer protection National Consumer Commission  Statutory 

Corporate governance King Committee on Corporate Governance 
for Institute of Directors in Southern Africa 

Principles & 
practices 

Corruption Zondo Commission and Special 
Investigating Unit (SIU) 

Statutory 

Cybersecurity Cybersecurity Hub Part of DCDT 

Data protection and privacy Information Regulator Statutory 

Lawful interception Office for Interception Centres Statutory 

Protection of children from harmful content Child Online Protection Programme (COP) Part of DCDT 

Share trading and reporting Johannesburg Stock Exchange (JSE) Independent 

Spatial development planning All municipalities Statutory 

Standards South African Bureau of Standards Statutory 

   

Data protection took a surprisingly long time to diffuse from Europe where legislation and 
treaties were being adopted from the late 1970s. In South Africa the process took two 
decades from the first report to full implementation, creating a distinct regulatory system to 
address domestic data processing and international data flows. A new body, the Information 
Regulator, is still working to become fully established, while the effectiveness of 
enforcement by private litigation remains to be determined (SALRC 2003, Roos 2016, Botha, 
et al. 2017). This is part of a pattern of very slow diffusion of data protection agencies and 
legislation across Africa, while the relevant African Union Convention seems unlikely ever 
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to come into force, despite claims of digital extraction by the GAFA platforms and the 
challenges of a data-driven fourth industrial revolution (Makulilo 2016, Coleman 2019, Iyer, 
et al. 2021). Global attention is now focused on the use of algorithms, artificial intelligence 
(AI) and machine learning (ML), which are only just being recognised as policy issues in 
South Africa. As with other generic regulations, data protection applies to 
telecommunication operators and service providers, with their holding of data about 
customers has raised complex questions about the definition and use of market power. 

Companies engage with government at all levels (i.e., federal or union, provincial and 
municipal) and with regulatory agencies in pursuit of strategic goals, though the extent and 
intensity varies by sector and firm-specific dynamic capabilities. In more litigious cultures 
this can be continued by legal challenges to delay, modify or set aside decisions and 
regulations. Whereas in more corrupt or patrimonial cultures it is by the payment of bribes, 
problems that have frequently been observed in the telecommunications sector (Sutherland 
2014). In South Africa, corporate political activity (CPA) is commonplace in most sectors 
(Botha and Middelberg 2020), and there has been corruption even to the extent of state 
capture (Dassah 2018).  

Leading countries require lobbyists to register and to report their activities, including 
political donations, gifts, and meetings, indicating the subjects discussed, often based on the 
OECD guidelines on lobbying, intended to ensure transparency and integrity (OECD 2010, 
2021). The provisions in South Africa are quite limited, despite the known risks: 

 Parliament has a Joint Committee on Ethics and Members’ Interests to oversee its 
Code of Conduct, which requires member to disclose their financial interests and 
expressly prohibits lobbying for remuneration (PMG 2020, Parliament 2021);  

 Ministers operate under a handbook (MPSA 2007); and  
 ICASA (2015) has an ethical code enforced by its Committee of Ethics and 

Disclosures. 

These leave significant gaps, not requiring the recording and reporting of meetings by 
politicians and officials with outside influences, whether businesses or unions, or lobbyists 
acting on their behalf. The limited transparency has constrained accountability. 

Additionally, telecommunication operators are major suppliers to government because of its 
increasing digitalisation. This creates another area of potential conflict of interest and 
leverage, since government is dependent on an oligopoly of network providers. 

The issue of corruption led to the appointment of Ray Zondo DCJ to head a Judicial 
Commission of Inquiry into Allegations of State Capture. Otherwise it is the National 
Prosecuting Authority (NPA) that undertakes criminal proceedings and the Asset Forfeiture 
Unit (AFU) that freezes and seizes the proceeds of crime, while the Special Investigating 
Unit (SIU) investigates corruption at all levels and recovers assets. Corruption Watch (2021) 
has encouraged whistle-blowing and other actions against corruption, supporting the 
official institutions. The Public Affairs Research Institute (PARI) has also made useful 
contributions (Bhorat, et al. 2017). While corruption has been a significant problem in the 
telecommunications sector, there have been, perhaps surprisingly, few cases in South Africa. 
Jacob Zuma lost two ministers of communications because of corruption, General Nyanda 
over conflicts of interest in security contracts and Dina Pule over activities of her 
undisclosed boyfriend, but neither directly related to telecommunications.  

An important part of the regulatory state is transparency, with institutions publishing 
analyses, data, and reports that can be considered by citizens, non-governmental 
organisations (NGOs), think tanks and university researchers. They may also respond to 
consultations offering insights from non-commercial perspectives. There are relatively few 
such organisations in South Africa and fewer still that focus on telecommunications. They 
include the LINK Centre at Wits focused on teaching, Research ICT Africa at UCT covering 
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Sub-Saharan Africa, and the Centre for Competition, Regulation and Economic 
Development (CCRED) looking at competition policy in general.  

Legislation for the sector has been scrutinised by Parliament, with ministers presenting 
policy initiatives there and answering questions. Much of the work is performed in 
committees, which examine annual budgets and short-list potential ICASA councillors. 
However, it is a relatively modest level of engagement compared to, say, the US Congress or 
European Parliament, and mostly driven by government. 

A telecommunications operator or service provider in South Africa is subject to a growing 
set of overlapping regulatory systems for the sector, for competition, for data protection, and 
for procurement. It is able and likely to engage in lobbying and litigation at least with 
ICASA, ministers and MPs, though the extent of such engagements is seldom disclosed. Any 
planned move or response to the initiative of rivals triggers operators to consider how some 
or all of these bodies might change the rules to their advantage and the disadvantage of 
others, including competition policy. 

State capitalism and state-owned enterprises 

Until a few decades ago telecommunications in the vast majority of countries was provided 
by the positive state. For example, FW De Klerk had one of his first government jobs as the 
Post Master General (PMG) in charge of what was then the direct state provider, Pos- en 
Telekommunikasies (P&T), answerable in parliament to MPs seeking better provision in their 
geographic constituencies, albeit for a small number of families and businesses. That model 
was swept away by liberalisation, competition and international finance, though the state 
retained a controlling stake in Telkom SA, despite its partial and ultimately failed 
privatisation. Geographic constituencies were also abandoned, removing MPs as advocates 
of rural provision.8 

Ministers chose to intervene in markets by the creation of additional state-owned operators, 
while initially limiting competition to value-added network services (VANS) and a mobile 
duopoly. The first creation was Vodacom in 1993, a combination of the UK-based Vodafone 
Group plc (35%), Rembrandt (later VenFin) (15%) and the state-owned Telkom SA (50%), 
with Vodafone later acquiring the holdings of Rembrandt and part of the Telkom holding. 
While the government admitted a third mobile operator, of largely Lebanese ownership, it 
expressly rejected a fourth on the grounds that it could not be supported by the market, 
although SATRA (1998b) considered it would have been viable. The licensing of the third 
operator resulted in an inquiry into ministerial interference and an out of court settlement 
with a losing bidder (Auditor General 2000, Feinstein 2010, Nextcom (Pty) Ltd v Funde NO 
and others 2000). A decade later another minister acquiesced in Telkom, which had parted 
from Vodacom, becoming the fourth mobile operator, using previously licensed spectrum. 
Unusually, there was no formal policy or regulatory process to assess the effect on the 
market or the need for any supporting measures. This venture, branded 8ta, failed to have 
any significant effect, and even rebranded as Telkom Mobile and then plain Telkom it was 
only in 2019 that it began to make inroads into the market and a year or two later that it 
generated profits. Rain emerged as the fifth operator from WBS, originally licensed to 
provide fixed wireless services. Whether there are truly five operators is contentious, since 
Cell-C has been shutting down its radio access network (RAN) to cut costs and is becoming 
a mobile virtual network operator, while Rain has a very limited retail presence, mostly 
acting as a wholesale infrastructure provider to Liquid and Vodafone (Howell and Potgieter 
2021). 

                                                      
8 Afrobarometer reports that South Africans have rarely met or engaged with an MP. 
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Following the licensing of Cell-C in 2000, MTN and Vodacom increased the price of 
wholesale voice interconnection, also known as the mobile termination rate (MTR), in order 
to impose a higher price for calls from Cell-C to their, much larger, networks.  The aim was 
to discourage their customers from switching to the new competitor and to encourage 
families and groups of friends to remain on the established networks. A slow process at 
ICASA comprising public hearings, consultations, regulations and appeals saw 
interventions that eventually reduced the MTR by around 90 per cent. Nonetheless, the 
entry of Cell-C and Telkom proved more beneficial to rich and urban customers than to poor 
and rural customers, though the poor gained from the regulated reduction of MTRs with 
lower prices that increased adoption. Some customers prefer making on-net calls, despite the 
inconvenience of switching SIM-cards or phones to use the network used by the person they 
want to call. This is diminishing as customers adopt over the top (OTT) services such as 
Signal, Telegram and WhatsApp. (Theron and van Eeden 2011, Hawthorne 2018, Hawthorne 
and Grzybowski 2019) 

Ministers were responsible for the creation of largely ineffectual new operators: 

 Sentech; 
 Second Network Operator (SNO) trading as Neotel; and 
 Broadband Infraco. 

The failures arose from their overconfidence and inability to provide funding, the lack of 
managerial expertise, and misjudgements about the needs of citizens, compounded by the 
rapid movement of global markets. Government maintained its self-belief in its ability to 
direct telecommunications markets, despite the global failure of state planning, and its own 
history of ineffective interventions. To be fair, its political rivals had no alternatives, 
promising only to do a better job than the ANC, though with less experience and limited 
credibility, but perhaps greater clarity of purpose (Sutherland 2014, Duncan 2015). 

The SNO was another British borrowing, but implemented after it had been abandoned 
there as a failure, a mistake that was compounded by the delay of several years, with 
competing bidders forced by the minister to combine and take small shares in Neotel. The 
Tata Group of India was persuaded to be the strategic investor, but soon realised its mistake. 
It initial proposed a sale to Vodacom, which was blocked because it would have diminished 
competition, but successfully sold Neotel to Liquid Networks (Vodacom and Neotel and 
Competition Commission 2015). 

At one time fixed wireless broadband was seen as an important means of bringing Internet 
access to rural areas with Sentech twice charged to build national networks, failing first 
commercially, then because it was incapable of raising the funds from National Treasury, 
which did not consider its plans to be viable. Broadband Infraco was created by the 
Department of Public Enterprise as a vehicle for some of the network assets of its state-
owned corporations, with a view to enhancing network services in rural areas (DPE 2007). 
Ministers of Communications and of Public Enterprise had commanded their creations to do 
things that finance ministers considered were not going to generate returns, pointing to a 
significant failure in inter-departmental consultation and in the functioning of cabinet. These 
initiatives were based not on careful competition and economic analyses but on political 
views concerning the alleged failure of markets to deliver what ministers wanted. 

The 1996 Telecommunications Act and White Paper put in place a system for the provision 
and regulation of network services, with competition in value-added networks, a duopoly in 
mobile and a monopoly in fixed networks. The legal framework was revised and recast by 
the Electronic Communications Act (ECA) of 2005, which remains in place today with some 
modifications. It contains provisions for market analyses that look like competition law 
seemingly borrowed from the European Union, which had aligned its electronic 
communications directives with competition law in 2002. While the ECA provided for 
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regulated wholesale access it was poorly drafted and impractical, though has yet to be 
revised. Instead, a form of open access to fixed networks was enforced by the Competition 
Commission, with functional separation to create Openserve, echoing Chorus in New 
Zealand and Openreach in the United Kingdom. By 2015, Telkom had created a new 
division to provide wholesale access to its infrastructure. However, ISPs complained about 
the high prices charged for access to IP Connect, which were reduced by the Competition 
Commission (2020c). Telkom has announced the ending of its wholesale DSL service, 
switching to closed fibre networks (Telegeography 2021). 

The issue of wholesale access was revived for mobile services in a series of proposals for a 
wireless open access network (WOAN), which was purportedly to provide access for small 
and local operators that lacked the scale to enter the national market. While CSIR (2018) 
provided a review of the spectrum requirements there was neither an economic analysis nor 
an impact assessment to evaluate the claims that the WOAN could reduce prices for 
consumers and widen access. The WOAN looks similar to the Sentech and SNO schemes in 
being well-intentioned but disconnected from economic practicalities and market realities. It 
is also similar to the under-served area licences (USALs), a policy that failed because of their 
small scale, lack of management and technical skills, and inadequate support from 
government (Gillwald 2005). The policy direction to ICASA and the subsequent ITA seem 
designed for litigation, both by diverting large blocks of spectrum from other operators and 
by creating an immensely complex beauty contest after which losers can seek to overturn the 
result (DTPS 2019, ICASA 2020c).  

Since the 1990s it has been argued that though mobile virtual network operators (MVNOs) 
service-based competition can disrupt markets, using wholesale access provided by one or 
more of the mobile networks that have built their own infrastructure. This can be by 
commercial negotiation or by regulation, the latter either by statute or by a determination 
that network operators are dominant. In practice, MVNOs have mostly proved ephemeral, 
coming and going, without making much impression, causing ministers and regulators in 
many countries to prefer infrastructure-based competition. (Lillehagen, et al. 2001, Ulset 
2002, Son, et al. 2019, Tyagi 2018) 

Despite the initial commitments to liberalisation and to competitive markets, ministers have 
considered themselves unable to achieve their goals by means of regulation and state aid. 
They have never used competition or market analyses. Instead, they turned to the creation of 
state-owned enterprises that their colleagues in National Treasury have found 
unconvincing, even before they reached the market and the decisions of customers. The 
interventions were poorly conceived and escaped critical scrutiny, sometimes running for 
years as zombie policies or state-owned enterprises, and even after failure the plans and 
their execution were never reviewed, so that lessons could not be learned. The previous 
minister proposed to merge some but not all of these operators for no clear reason, and 
again without competition analysis, just her hope it might be successful. 

Data must fall 

Mobile markets are oligopolies because of the allocation of spectrum by successive World 
Radiocommunications Conferences (WRCs). Equipment manufacturers and some 
supportive governments successfully argued and lobbied for:  

 Common international spectrum bands; and  
 Sufficient spectrum in each band for more than one operator.  

The first was to achieve economies of scale in manufacturing that reduced costs and 
increased the geographic scope of their markets. The second enabled retail competition that 
accelerated adoption and thus sales of equipment, through lower prices, higher quality of 
service and more rapid acceptance of innovation. The choice of particular technologies by 
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governments was influenced by the network effects of international mobile roaming, which 
favoured GSM (2G) and later UMTS (3G), by generating revenues from foreign visitors and 
allowing the offer of a premium service to high spending domestic customers. There could 
have been more operators and more technologies, but lobbying at the international and 
national levels saw this contianed, so that entrenched equipment manufacturers and 
operators would not have to compete with different business models and thus lose revenues 
or growth. 

In 1996 the White Paper already noted the rapid growth of mobile telephony and 
consequently: 

2.10.5 The Regulator is empowered, in co-operation with the Competition Board, to look 
into the structure of the cellular telephone industry and in particular whether cellular 
network operators should own airtime provider companies, or whether such ownership 
poses a restraint of trade. (RSA 1996) 

The introduction of service providers at the launch of GSM had been another British 
borrowing, but added only a façade of choice and competition for consumers. Over time 
MTN and Vodacom were allowed to absorb the service providers as instances of vertically 
integration (see Table 2). 

Table 2 Competition Tribunal cases on the acquisition of service providers 

MTN and iTalk Cellular (Pty) Ltd LM083Oct08 

MTN and Nashua Mobile (Pty) Ltd LM031Jun14 

Vodacom and Altech Autopage LM185Nov15 

Vodacom and Nashua Mobile LM033Jun14 

Vodacom Service Provider Company (Pty) Ltd and  
Global Telematics South Africa (Pty) Ltd 

LM113Jan08 

Vodacom Pty Ltd and GSM LM011Nov99, LM028Jan00 

Vodacom Pty Ltd and Teljoy Holdings Ltd LM011Nov99 

  

Following the successful launch of two operators, the regulator recommended two further 
licences, but the then minister rejected this recommendation, allowing only a third operator 
(SATRA 1998a, 1998b, DoC 1999). The fourth and fifth operators entered the market by side 
doors, without any economic analyses, explicit government policy or supporting regulatory 
measures. Eventually, the rather limited competition generated pressure on ministers, the 
regulator, the competition authority and the operators to reduce prices, first for voice and 
then for data, encapsulated in the hashtag #DataMustFall (Sutherland 2021). 

The GSM Association, the global trade association for mobile operators, has shown that 
excess or multiple subscriptions by individuals vary between countries (see Figure 3), 
reflecting different customer responses to underlying market problems. It seems reasonable 
to assume there are geographic variations in the ownership of multiple SIM-cards within 
South Africa.  
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Figure 3 Ratio of subscriptions to unique individuals (GSMA 2017, ITU 2018) 

 

Surveys have identified reasons for holding several SIM-cards, with customers switching to 
benefit from specific features and offers (see Figure 4). For example, an urban customer 
calling local friends might use Cell-C, but use Vodacom when calling rural grandparents 
and extended family, perhaps also using Rain for data, whether directly or roaming on its 
network.  

Figure 4 Reasons for owning multiple SIM-cards in 2017 (GSMA 2017, ITU 2018) 

 

From the outset, mobile operators engaged with third parties for the procurement of sites 
and the civil engineering works of constructing and maintaining large numbers of masts and 
towers (Knott-Craig and Afonso 2009). These firms operate outside telecommunications 
regulation, but are subject to municipal rules on planning and wayleaves (Telkom v City of 
Cape Town and another 2019). This is effectively a utility business, since they have relatively 
long lifespans, with third party ownership allowing towers to be used by multiple operators, 
including emergency services and local radio stations, maximising coverage and revenues, 
without compromising competition (Omoju 2020). 

ICASA has identified, but did not formally define, a single retail market for mobile services. 
However, there appear to be two markets, one for GSM or voice and text messaging, and a 
second for mobile telecommunications, including data or Internet access, with many 
customers in the former unable to afford to switch to the latter, while many in the second 
would be unwilling to revert to the first. It also identified a market for spectrum, on which it 
is the sole supplier and which it controls by administrative actions. ICASA distinguished 
wholesale national roaming and wholesale MVNO supply, though these appear very closely 
related. Finally, it identified a “site access” market that appears to fall outside the sector 
legislation, given it facilitates network operations and has no active telecommunications 
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functions. ICASA suggested there are geographic markets other than the national market, 
but should any operator try to raise prices in a small area, customers could go or send agent 
to adjoining areas to purchase SIM-cards and top-up cards. Perhaps the gravest flaw in its 
analysis is that it did not take into account its own proposals to auction high demand 
spectrum in 2020 and to require operators to build networks in rural areas. Moreover, a 
successful launch of the WOAN in, say, 2023 or 2024 would, by the claims of the then 
minister, have transformed the market. 

ICASA has made only very slow progress in its work on the mobile market. Nonetheless, 
there is a significant risk of further and substantial delay from litigation over its market 
analyses, as there has been over spectrum licensing. While ICASA identified a series of 
problems in the mobile data market that might have justified interventions, the depth and 
quality of its analysis was poor when compared to that of the Competition Commission. 
Despite criticisms in the courts over its inadequate work on mobile termination rates (MTN 
Ltd v Chairperson of ICASA & others 2014), ICASA has yet to recognise the need to develop 
deeper analyses and to use better quality data, in order to withstand applications for interim 
relief and judicial review.  

The Competition Commission and Tribunal intervened in the regulated market for mobile 
data services to require network operators to reduce their prices (Competition Commission 
2019, 2020, 2020). While the Commission recommended pro-competitive measures in the 
forthcoming spectrum auction, effectively a cap on holdings by the leading operators, this 
has yet to take place. There remains a large unaddressed or unserved market in the form of 
customers using only voice telephony and texting, who have not migrated to mobile 
broadband Internet access and cannot afford to do so. 

Conclusion 

Although the 1996 White Paper envisaged a competitive telecommunications sector, it was 
an objective that has received remarkably little attention in the intervening years and was 
never formally assessed or reviewed by the Independent Communications Authority of 
South Africa. Indeed assessments of the state of competition in defined markets have been 
rare and mostly the work of the Competition Commission, both in merger control and in 
investigating allegations of the abuse of dominance. There is little evidence that ministers or 
the sector regulator saw increasing competition as a means to achieve their policy goals, 
preferring exhortations and state capitalism. 

The sequence of, sadly unmemorable, ministers left few impressions on legislation or 
markets. Their interventions were not framed in terms of competition, but were often ill-
judged efforts to direct existing market players or to create new state-owned enterprises to 
deliver goals that were either unprofitable or unachievable, or sometimes both. With a 
solitary exception there was a rapid turnover of ministers, who in pursuit of novelty and 
making their mark largely disregarded the initiatives of their predecessors. Although one 
party has remained in power for decades, there has been little continuity of policy. The 
failure of ministers and officials to conduct reviews meant they did not learn the lessons of 
the past, condemning themselves to repeat their mistakes. The result is especially evident in 
spectrum where, in marked contrast to comparable countries, for fifteen years no additional 
spectrum was licensed to operators, not least because the digital migration policy was 
running a decade behind schedule. 

The slow and patchy adoption of formal techniques such as impact assessments allowed 
adoption of policies and regulations that did not improve competition, for example, by 
reducing bottlenecks or by increasing the number of players. The most effective approach 
would be to adopt a formal impact assessment methodology for use in all government 
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departments and agencies, with mechanisms for training staff and the sharing of best 
practice. 

In a democratic regulatory state there are important roles assigned to parliaments, including 
the selection of councillors for independent bodies, scrutiny of legislation, consideration of 
annual reports and work plans, post-legislative scrutiny, and the holding of inquiries into 
topics of particular concern. However, in the South African Parliament the work has been 
dominated by the ruling party, with the portfolio committee divided on party lines, and 
spending most of its time considering but rarely challenging government proposals. While 
Parliament has taken some interest in competition in telecommunications markets it has 
been limited and largely ineffectual. 

Further research could usefully examine the feasibility of moving ICASA under the 
Competition Tribunal, which ought to improve its performance, or to merge it with the 
Competition Commission. A full analysis of regulatory litigation in the telecommunications 
sector would be very helpful, as would an examination of the role of parliament. 
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