
COMPETITION 

NEWS
EDITION 72 | DECEMBER 2021

PRICES OF 
COVID TESTS 
SLASHED AFTER 
COMMISSION 
SETTLES WITH 
MAJOR PRIVATE 
LABS

14CAN COMPETITION AND 
FAIRNESS THRIVE AS SA  

           GOES ONLINE? 

39THE COMMISSION SIGNS 
MOU WITH THE NEF TO                   

           STRENGTHEN COOPERATION See page 4

08PRICE GOUGING AND THE 
COVID-19 PANDEMIC 



32

Network’s 20th Annual Conference, with 
the topic “Sustainable Development and 
Competition Law”.

We strengthened cooperation and signed 
a historical MOU with the Barbados Fair 
Trading Commission. 

The Commission signed a Memorandum 
of Agreement (MOA) with the Information 
Regulator of South Africa. The MOA enables 
the Commission and the Information 
Regulator to strategically collaborate 
on measures necessary to promote the 
protection of personal information and 
access to information. We also signed a 
Memorandum of Understanding (MOU) 
with the National Empowerment Fund to 
strengthen cooperation on merger control, 
development fund management and market 
research.

On mergers and acquisitions, the Commission 
received 77 merger notifications during 
Quarter two (Q2) and finalized 77 mergers 
in the same period. Year-on-year analysis 
shows an increase of approximately 12% in 
number of cases notified in Q2 of 2020/2021 
(69 cases) versus Q2 of 2021/2022 (77 cases).

The number of mergers by decision shows 
that out of the 77 finalised merger cases in 

Q2, 63 transactions (82%) were approved 
without conditions; 13 (17%) were approved 
with conditions and one merger was 
abandoned.

The Commission joined the global 
competition regulation fraternity to celebrate 
the World Competition Day under the theme 
“Competition Policy for an Inclusive and 
Resilient Economy”. This is an annual event 
to mark the adoption of the United Nations 
Set on Competition Policy on 5th December 
1980. 

Once again, we would like to extend our 
deepest condolences to the family, friends, 
colleagues and all those affected by the 
untimely departure of Acting Judge President 
of the Competition Appeal Court, Justice 
Bhekisisa Jerome Mnguni, our colleague, 
Tshepo Sekaiwa and our friends Sidwell 
Medupe, Maleho Nkomo, Robert Legh, Prof 
John Mvuselo Tibane, Duma Nkosi, Thozama 
Mantashe MP, Minister Jackson Mthembu. 
May their souls rest in eternal peace.

As we head into the festive season. We 
would like to wish you and your loved ones a 
happy holiday season and a successful and 
prosperous New Year.

Happy reading 

W
e have come to an end of another relatively 
productive year for the work of the Commission 
as we continue to battle the Covid 19 pandemic. 
Over the past two decades we have striven to be on 

forefront competition enforcement agenda, not just in the country 
but with our partners in Africa and throughout the world. 

We have remained committed to assist in the growing of an inclusive 
economy and the eradication of poverty and unemployment 
through our work. We have worked tirelessly to deliver economic 
transformation through our impact assessments, competition 
enforcement and our advocacy work.

This month, the Commission reached a landmark agreement with 
the largest private pathology laboratories in South Africa in which 
they agreed to substantially reduce COVID PCR test prices. This 
was after an investigation launched by the Commission following 
a complaint by the Council for Medical Schemes. This must surely 
be a victory for medial aid users who ultimately had to bear the 
brunt of these unfair and exorbitant prices.     

Furthermore, this year we continued to work on significant cases 
that have impacted competition policy and society. Among these, 
in April we concluded the Public Transport Market Inquiry which 
was initiated because we had identified features, or a combination 
of features, in the passenger public transport sector that distort 
or inhibiting competition. The full report with all its findings and 
recommendations is available on our website (www.compcom.
co.za).

During the month we also published the final report on the COVID-19 
impact assessment study which details the Commission’s findings 
regarding the impact of the COVID-19 block exemptions and 
Commissions enforcement work during the pandemic.

This year we began to constantly publish the essential food reports 
as the COVID-19 health crisis has had a knock-on negative effect 
on the economy. The poor have been the most affected. Thus, the 
Commission launched this periodic assessment reports to ensure 
that prices of essential food products are constantly monitored.

In May we launched the Online Platforms Market Inquiry which to 

find whether there were any market features which may impede, 
restrict, or distort competition and/or undermine the purposes of 
the Competition Act.

In addition, we had a series of stakeholder engagements that 
have raised public awareness in various areas like the automotive 
aftermarkets, pharmaceutical, retail and banking sector. There 
was a productive workshop with industry participants to promote 
competition and inclusion in the supplier panels of banks and 
insurers. The Commission also held an online webinar on price 
gouging during the Covid-19 pandemic, reflecting on its response 
to the pandemic, the impact of its efforts and the lessons to be 
learnt.

In October, jointly with the Tribunal, we hosted the most prominent 
annual event in the local competition calendar, the 15th Annual 
Competition Law, Economics and Policy Conference, under the 
theme: “Economic Recovery and Reconstruction – The Role of 
Competition Policy.” As always, it was a privileged to be joined 
by local and international guests from various disciplines like 
legal practitioners, economists, politicians, academics, industry 
role players and civic society. Processes to produce a special 
publication of the conference are underway. 

We continued to honour our continental and international 
obligations and participated in a series if regional and international 
events hosted by different entities. The Namibian Competition 
Commission and the United Nations Development Programme 
organised a dialogue on the “trends and strategies in the use of 
competition law to promote innovation of and affordable access to 
health technologies”. 

The African Competition Forum (ACF) launched an aviation 
report and hosted research technical working group meeting. 
ACF also held a SADC cartel working group training workshop. 
We participated in the first Capacity Building Workshop on 
Competition Policy Protocol for AfCFTA. 

The Commission also hosted a virtual Cross-Border Cartel 
workshop where Botswana, Mauritius, SADC and UNCTAD shared 
their experiences. We took part in the International Competition 
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in contravention of section 8(1)(a) of 
the Competition Act.

4. The investigation focused on the three 
largest private pathology laboratories 
as respondents, namely the Ampath, 
Lancet and PathCare, all partnerships 
of pathologists.

5. In the main, it was observed that 
private pathology laboratories 
have experienced substantial cost 
reductions in conducting COVID-19 
PCR tests and were processing 
significant volumes (especially during 
infection waves), yet the price charged 
by the private pathology laboratories 
for COVID-19 PCR tests remained 
persistently high and unchanged at 
R850. Even though in recent months 
there has been some negligible 
downward price adjustments, 
nonetheless the prices of COVID-19 
PCR tests remained excessively high.

6. The Commission’s investigation 
revealed that costs for private 
laboratory firms have in fact reduced 
on average, thereby increasing their 
absolute margins. The Commission’s 
investigation also revealed that the 
pathology groups have been earning 
significant profits since March 2020, 
especially in the current financial 
year to date. The Commission’s view 
is that the failure to reduce prices in 
the context of material reductions in 
costs is the flip side of the Consumer 
Protection Regulations as it results in 
the same effect, namely an increase 
in the margin earned for an essential 
product or service. In this way, firms 
are still able to exploit consumers by 
earning excessive profits on essential 
products or services.

7. Programme Director, on the 19th 
of March 2020, the Minister of the 
Department of Trade, Industry & 
Competition Minister. Ebrahim Patel, 
and following consultation with the 
Commission, published a number of 
block exemptions in different sectors. 
These included the healthcare, 
retail property, banking and hotel 
(hospitality) sectors. The Minister 
published these regulations in terms 
of section 10(10) of the Competition 
Act, read with section 78. Section 
10(10) of the Competition Act allows 
the Minister, after consultation with 
the Commission, to grant block 
exemptions in order to achieve a 
specific strategic purpose. 10. The 
Block Exemption for the Healthcare 
Sector 2020 (“the Block Exemption”) 
was amended on 8 April 2020, mainly 
to include specific manufacturers of 
medical and hygiene supplies within 
the ambit of the exemption.

8. Essentially, the purpose of these block 
exemptions, was to allow market 
players in these sectors to collaborate 
and coordinate their response to the 
COVID-19 pandemic and associated 
national state of disaster, with the 
ultimate goal of mitigating the negative 
economic and social impact of the 
crisis. Under normal circumstances, 
such coordination and/or collaboration 
would have been in contravention of 
the Competition Act.

9. The Commission is therefore deeply 
concerned that the multilateral 
engagements in the context of the 
Block Exemption, while initially worked 
to protect the interest of the public 
through an agreement to reduce 

pricing, appear not to have worked in 
the public interest in the long run.

10. There seem to also be a possible 
abuse of the arrangement to protect 
the respondents from prosecution 
as opposed to the intended purpose 
of protecting the public, and market 
participant seem ahead of public 
authorities as they hold key cost and 
better information which is needed 
to adjust prices from time to time. 
Only the Commission seem to have 
managed to have obtained some of 
this information in a manner that could 
be used to constrain prices.

11. Accordingly, the Commission suggest 
that the public authorities need to 
reconsider this matter and how these 
regulations could be used to empower 
the authorities and the public at large 
to protect patients and consumers. 
The Commission will also several 
engagements with the relevant 
departments in this regard.

12.  In conclusion, we confirm that the case 
against Patchare continues, including 
a possible interim application for an 
urgent relief at the Tribunal.

13. We we also call upon all labs 
conducting PCR tests to be sensitive 
to the plight of the public in this time, 
and use the settlement as a guidance.

14. Programme Director, allow me to 
extend my sincere gratitude to the 
team of investigators without whom 
this agreement would not have been 
reach and of course the respondents 
for their cooperation.

Thank you!

PRICES OF COVID TESTS SLASHED 
AFTER COMMISSION SETTLES WITH 
MAJOR PRIVATE LABS

Address by the Competition 
Commissioner, Mr. Tembinkosi 
Bonakele delivered on the occasion 
of the media briefing on the 
announcement on the pricing of 
Covid-19 PCR Test, held virtually on 12 
December 2021.

Programme Director,

Colleagues,

Members of the media,

Fellow South Africans,

1.  As you are aware, the health authorities 
have announced that South Africa 
has entered a fourth wave of Covid 
– 19. The fight against the virus is 
multipronged, inclusive of vaccination, 
social distancing, wearing of masks, 
and also, for our purposes today, 
testing. Covid – 19 PCR tests have 
become essential in the fight against 
covid -19. While there are other forms 
of testing, the PCR tests are required 
by Doctors and various institutions, 
including for travel purposes.

2.  Against this background, this morning, 
12 December 2021, the Competition 
Tribunal, upon application by the 
parties, confirmed a ground-breaking 
agreement between the Competition 
Commission and each of the two 
largest private pathology major 
laboratories in SA, Du Buisson Kramer 
Swart Bouwer Incorporated (Ampath), 
Drs Mauff AC & Partners t/a Lancet 
Laboratories (Lancet Laboratories). 
The agreements settle a dispute on 
the pricing of COVID-19 PCR tests. In 
terms of the agreement Ampath and 
Lancet have agreed to reduce the price 
of COVID-19 PCR tests from about 

R850 (or which-ever prevailing prices) 
to no more than R500 (VAT inclusive) 
per test with immediate effect.

3. This follows an investigation by the 
Commission which was triggered by 

a complaint lodged by the Council for 
Medical Schemes in October 2021, 
alleging that the price for supplying 
PCR tests for COVID-19 is unfairly 
inflated, exorbitant and/or unjustifiable 

Commissioner Tembinkosi Bonakele 
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F
ollowing the announcement by the Commission that the 
two largest private laboratories will drop PCR test prices, 
the third largest private laboratory, Dietrich, Voigt, MIA 
& Partners and Dr. Vermaak Incorporated (‘’Pathcare”) 

concluded a similar settlement agreement with the Commission 
on Monday 13 December 2021 with the Commission.

Pathcare also agreed to reduce its Covid-19 PCR test prices from 
about R850 to no more than R500 (VAT inclusive) per test with 
immediate effect.  This settlement agreement was subsequently 
approved by the Tribunal. 

The Pathcare settlement agreement came at the back of an official 
announcement by the Competition Commission that two other 
major laboratories, Ampath and Lancet Laboratories, agreed 
to substantially reduce the price of COVID-19 PCR tests with 
immediate effect.  

The three laboratories also undertook to submit to the Commission, 
a compliance report that will include financial statements every 
three months, to monitor prices charged for PCR tests and any 
material changes in costs. 

Earlier Commissioner Mr. Tembinkosi Bonakele had called on all 
pathology groups to follow suit and reduce their Covid-19 PCR 
Tests to R500. 

“We also call upon all labs conducting PCR tests to be sensitive 
to the plight of the public in this time and use the settlement as a 

guidance. This a major victory for South Africans, particularly the 
vulnerable groups during the time of a devastating and resilient 
pandemic. This substantial reduction of PCR test prices will surely 
alleviate their plight of consumers and enhance greater access to 
COVID-19 PCR testing, which is a critical part of the initiatives to 
avoid the escalation of the pandemic. We hope that the pathology 
group that has not yet settled with the Commission will follow 
suit and reduce unjustifiable price of COVID-19 PCR test,” said 
Bonakele.

The price reduction shall remain in effect for a period of two years 
from the date of confirmation of the consent agreements as orders 
of the Tribunal.  

BACKGROUND 
The settlement agreements with 
Ampath, Lancet and Pathcare come 
while the Commission’s investigation 
into excessive pricing of COVID -19 
PCR tests was already underway and it 
is a culmination of active engagements 
between the Commission and three 
major laboratories.

On 8 October 2021, the Commission 
received a formal complaint from the 
Council for Medical Schemes (CMS) 
against private pathology laboratories 
alleging that the price for supplying 
PCR tests for COVID-19 is unfairly 
inflated, exorbitant and/or unjustifiable 
in contravention of section 8(1)(a) of 
the Competition Act.

Between September and October 
2021, the Commission was also 
alerted through a number of meetings 
and telephonic discussions (including 
discussions with the Department of 
Health and healthcare funders) of 

possible pricing abuse for COVID-19 
PCR tests, to the detriment of 
vulnerable consumers and customers. 
In the main, it was alleged that 
private pathology laboratories 
have experienced substantial cost 
reductions in conducting COVID-19 
PCR tests and were processing 
significant volumes (especially during 
infection waves), yet the price charged 
by the private pathology laboratories 
for COVID-19 PCR tests remained 
persistently high and unchanged at 
R850. Even though in recent months 
there has been some negligible 
downward price adjustments, 
nonetheless the prices of COVID-19 
PCR tests remained excessively high.

The Commission’s investigation 
focused on the three largest 
private pathology laboratories as 
respondents, namely the Ampath Trust, 
as management agent to Du Buisson 
Kramer Swart Bouwer Incorporated 

(Ampath), Drs Mauff AC & Partners 
t/a Lancet Laboratories (Lancet 
Laboratories) and Drs. Dietrich, Voigt, 
Mia & Partners t/a PathCare.

The Commission’s investigation 
revealed that costs for private 
laboratory firms have in fact reduced 
on average, thereby increasing their 
absolute margins. The Commission’s 
investigation also revealed that the 
pathology groups have been earning 
significant profits since March 2020, 
especially in the current financial 
year to date. The Commission’s view 
is that the failure to reduce prices in 
the context of material reductions in 
costs is the flip side of the Consumer 
Protection Regulations as it results in 
the same effect, namely an increase 
in the margin earned for an essential 
product or service. In this way, firms 
are still able to exploit consumers by 
earning excessive profits on essential 
products or services.

MORE LABS DROP COVID TEST 
PRICES FOLLOWING COMMISSION 
INTERVENTION
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to engage in a prohibited practice if the said 
prohibited practice is found to contribute to 
(I) maintenance or promotion of exports, (ii) 
promotion of the competitiveness of small 
businesses or firms controlled or owned 
by historically disadvantaged persons 
(“HDPs”), (iii) changing the productive 
capacity to stop decline in an industry, 
and (iv) maintaining economic stability in 
an industry designated by the Minister. 
Block Exemptions are industrywide 
exemptions as opposed to individual or 
class exemptions that respectively exempt 
individual firms or a class of firms within an 
industry from the application of the Act.

The Covid-19 Block Exemptions were 
granted by the Minister of the Department 
of Trade, Industry and Competition 
(“DTIC”), after extensive consultation with 
the Commission, to assist key sectors 
of the economy in their response to the 
pandemic. These block exemptions 
allowed market players to collaborate 
and coordinate their response to the 
crisis to mitigate the negative economic 
and social impact of the crisis. Under 
normal circumstances, such coordination 
and/ or collaboration would have been in 
contravention of Section 4 and/ or Section 
5 of the Act.

The Commission was also called upon by 
the Minister to respond to price gouging in 
the first wave of the Covid-19 pandemic 
to protect consumers and customers from 
unconscionable, unfair, unreasonable, 
unjust or improper commercial practices 
during the national state of disaster. The 
Commission responded through advocacy 
initiatives as well as investigations and 
prosecution of price gouging allegations. 

The impact of the Commission’s work 
during the pandemic was made possible 
by the recent amendments to the 
Competition Act which made possible 
some of the Covid-19 responses, in 
particular the amendments to Section 8 
and Section 78 which respectively paved 
the way for successful prosecution of price 
gouging cases and the granting of Block 
Exemptions by the Minister.

The study found that the Commission’s 
work had significant positive impact in the 
country during the pandemic, especially 
during Alert level 4 and 5 of the lockdown. 
The Commission’s work played a vital role 
especially in the framing of the Covid-19 
Block Exemptions which were granted by 
the Minister of the DTIC, particularly to 
three key sectors, namely the Healthcare 
Sector, the Retail Property Sector, and 

the Banking Sector, to assist them in their 
response to the pandemic. 

The study found that the Block Exemptions 
for the Healthcare Sector were largely a 
success in that they were used extensively, 
and several of the intended objectives 
of the block exemptions were achieved. 
For example, the Block Exemptions 
granted permission to stakeholders in 
the Healthcare sector to coordinate and 
collaborate their efforts to, inter alia, share 
capacity and resources when a need 
arose. As a result, patients were moved 
across from public hospitals to private 
hospitals to ensure that care was provided 
to them when public hospitals were 
capacity constrained. Further, through the 
exemptions, the sector collaborated on 
the reduction of the cost of Covid-19 tests 
from between R1000 and R1500 to R850, 
saving patients and medicals schemes over 
R1,5 billion per year in the process. These 
outcomes could not have been achieved 
absent the exemptions since collaboration 
between competitors would be prohibited 
by the Act. 

Similarly, the Retail Property sector 
and Banking sector exemptions were 
successful in so far as they were used as a 
forum for negotiations that led to landlords 
in the case of the former, and lenders in 
the case of the latter, coordinating and 
collaborating their efforts in providing 
the financial relief that was much needed 
to assist tenants and debtors that were 
struggling to meet their financial obligations 
during the pandemic. 

I
n early 2020 the Commission worked 
quickly in response to the Covid-19 
pandemic to change its operations and 
to deal with market reactions. 

During September 2021 the Commission 
held an online webinar on Price Gouging 
during the Covid-19 Pandemic, reflecting 
on its response to the pandemic, the 
impact of its efforts and the lessons to be 
learnt.

Khanyisa Qobo, the Divisional Manager 
of the Commission’s Advocacy Division, 
presented opening remarks, providing 
context to the work undertaken by the 
Commission and explaining how the 
Commission adapted its investigation 
and practices to fast-track price gouging 
related complaints. 

Qhawe Mahlalela, Senior Economist, 
together with Khalirendwe Ranenyeni, 
Principal Economist in the Commission’s 
Economic Research Bureau, spoke to the 
impact of the Commission’s interventions 
during the Covid-19 pandemic, with 
particular reference to block exemptions 
granted to certain industries, the advocacy 
work and the investigations undertaken by 
the Commission. 

Advocate Candice Slump, Manager: 
Litigation in the Commission’s Legal 
Services Division addressed the work 
undertaken by the Commission in 
prosecuting price gouging complaints and 
highlighted the ongoing nature of such 
work.

A recording of the Webinar is available at
https://www.youtube.com/
watch?v=iVhXQxychhA.

Important highlights from the 
presentation of Qhawe Mahlalela and 
Khalirendwe Ranenyeni 

On 23 April 2021, the Commission 
published its final report of the Covid-19 
impact assessment study. The report details 
the Commission’s findings regarding the 
impact of the Covid-19 Block Exemptions 
and the Commission’s enforcement work 
during the pandemic.

An Exemption is defined in the Competition 
Act No. 89 of 1998 as Amended (“the Act”),  
as a written permission by the Commission 
allowing firms, including competition firms, 

PRICE GOUGING 
AND THE COVID-19 
PANDEMIC 

On 23 April 2021, the Commission published its final report 
of the Covid-19 impact assessment study. The report 
details the Commission’s findings regarding the impact of 
the Covid-19 Block Exemptions and the Commission’s 
enforcement work during the pandemic.

By Qhawe Mahlalela and 
Candice Slump  
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The first price gouging case prosecuted by 
the Commission, Competition Commission 
v Babelegi Workwear and Industrial 
Supplies CC, was finalised within 8 months 
(from date of receipt of complaint until the 
decision of the Competition Appeal Court 
was handed down). This matter involved 
the excessive pricing of FFP1 face masks 
over a period of 6 weeks, with a price 
increase of 888%. It was determined in 
terms of the Act, the prosecuted conduct 
having preceded the application of the 

Regulations. The Competition Appeal 
Court judgment in this case can be 
found at http://www.saflii.org/za/cases/
ZACAC/2020/7.pdf.   
   
In Competition Commission and Dis-Chem 
the conduct successfully prosecuted, 
in terms of the Act, related to the price 
increase of 317% in respect of surgical 
masks. An administrative penalty of R1 
200 000 was imposed. The Tribunal order 
in this matter can be found at https://www.

comptrib.co.za/case-detail/9112.

In Competition Commission and Sicuro 
Safety CC and Hennox 638 CC t/a Hennox 
Supplies, the Commission referred 
complaints in relation to price increases of 
over 950% for FFP1 masks. Both matters 
were settled after referral to the Tribunal. 
The Tribunal order in these matters is 
available at https://www.comptrib.co.za/
case-detail/9156.

In September 2020 the first Covid-19 
related public procurement cases were 
referred. The Tribunal’s judgment is still 
awaited in both Competition Commission v 
Tsutsumani Business Enterprises (in respect 
of surgical face masks) and Competition 
Commission v BlueCollar Occupational 
Health (Pty) Ltd and Ateltico Invest (Pty) 
Ltd (in respect of hand sanitiser). In both 
matters the SAPS accepted a quotation 
provided in response to a request for 
quotation. 

The pandemic and the national state 
of disaster continue and so does 
the Commission’s work. Through its 
prosecutions important legal and economic 
principles have been established. The 
Commission’s advocacy and education 
efforts continue. A number of cases are 
still being investigated, prosecuted and a 
number of settlements are in the works.

The Commission also played a significant role, not only in the 
framing of the anti-price gouging Regulations, but also in enforcing 
them through advocacy work and investigations of price gouging 
allegations. More than 900 cases of price gouging were investigated 
by the Commission in the first three quarters since the start of the 
pandemic. 58 of these cases were referred to the Tribunal and 
approximately R16,5 million (approximately R22 million on an 
annualised basis) was paid by these firms as settlement amounts 
in the form of fines, donations to the solidarity fund, and donations 
of essentials goods, including masks and hand sanitisers to the 
general public.  

As expected, these interventions had much broader deterrent 
effects on price gouging across the economy as many retailers and 
wholesalers of essential products and basic food products were 
made aware of the laws that prohibit price gouging either through 
direct advocacy programs, word-of-mouth reaching them about 
the Commission’s enforcement activities, or consumer activism 
that was fuelled by the Commission’s advocacy work.

Based on a survey conducted by Nielsen IQ, the study revealed 
that 96% of respondents were aware of the anti-price gouging 
laws, and a large portion of these respondents were deterred from 
practicing price gouging. The study revealed, for instance, that 
54% of respondents who knew about the laws avoiding increasing 
prices at all, while others (41%) increased retail prices only when 
suppliers increased wholesale prices or kept their gross margins 
in check (35%) to ensure there was no unreasonable or unjustified 
margin increases that would suggest inexplicable price increases. 
The survey results further revealed that the Regulations were 
effective in achieving the objective of deterring price gouging. This 
was also facilitated by consumer activism in this period, which 
itself was in response to the awareness of consumers of the 
Regulations and their enforcement, as well as being empowered 
to easily lay complaints. Civil activism of this nature is clearly 
important in support of compliance with the regulations given that 
citizens are able to alert the Commission to instances across the 
country immediately, promoting widespread investigations and 
deterring retailers from taking chances in pushing up prices where 
they could.

The final report, “The Impact of the Covid-19 Block Exemptions 
and Commission’s Enforcement during the pandemic”, is available 
on the Commission’s website www.compcom.co.za.

Important highlights from the presentation of Candice Slump

Section 8(1)(a) of the Act prohibits a dominant firm from charging 
“an excessive price to the detriment of consumers or customers”. 
Price gouging is a type of excessive pricing which involves charging 
an excessive price during a time of disaster or other emergency. 
There is no specific reference to price gouging as a definition or 
prohibited conduct in the Act.

This provision applies to firms with an annual turnover or assets 
in the Republic of R5 million and must be dominant in a market 
(which is possible where the firm has less than 35% of the market 
but it has market power). Market power is the power of a firm to 

control prices, exclude competition, or act (increase their prices) 
independently of their competitors, customers or suppliers. The 
Covid-19 pandemic afforded many firms temporary market power.

The Consumer and Customer Protection and National Disaster 
Management Regulations and Directions issued in the wake of the 
pandemic, effective from 19 March 2020 and for the duration of 
the national disaster, apply to a price increase applied to specific 
essential products, including basic food and consumer items, 
emergency products and services, medical and hygiene supplies, 
emergency clean-up products and services. The Regulations 
empower the Commission to intervene where prices have 
increased materially without any associated cost justifications for 
the increase, or where the net margin or mark up on the relevant 
product increases above the average net margin or mark up in the 
three months prior to 1 March 2020.

The Regulations on Competition Tribunal Rules for Covid-19 
Excessive Pricing Complaint Referrals, effective from 3 April 2020, 
allow the Tribunal to hear price gouging cases on an urgent basis, 
by way of motion proceedings, with dramatically reduced periods 
for filing pleadings electronically. These Regulations also authorise 
the hearing of matters via video or audio proceedings, provide for 
the confirmation of consent agreements without hearing evidence, 
and establish an expedited procedure for resolving substantial 
disputes of fact that cannot be resolved on the papers.

In response to the pandemic the Commission had to adapt to 
remote working, suspending all investigations unrelated to Covid 19 
(except Mergers & Acquisition applications) and creating a singular 
investigation team comprising all core staff, and developing internal 
guidelines to fast-track investigations. The Commission sought to 
refer cases to the Tribunal within 10 days.

In its investigations the Commission requires firms to provide 
all relevant cost and pricing information, all invoices and 
documentation showing the relevant transactions, management 
accounts, annual financial statements, lists of suppliers, and total 
number of sales made.

When concluding settlements, the Commission requires that 
firms agree to immediately stop the price gouging conduct, 
reduce their gross profit margins to an agreed percentage until 
the end of the national state of disaster, pay the excess profits 
as an administrative penalty to the Covid-19 Solidarity Fund or 
customers or a combination thereof, donate essential products to 
specific beneficiaries, implement a competition law compliance 
programme, and communicate the settlement to employees and 
management.

In price gouging cases prosecuted by the Commission, defences 
unsuccessfully raised by firms included: lack of urgency, 
Regulations not applicable, market not properly delineated, other 
substitutable products, firm not dominant, market power is not 
durable, market will self-correct, price is market related, wrong 
economic test applied, anticipated replacement costs for new 
stock, and new entrant in market.
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• Eliminating exclusive long-term 
agreements that create barriers to 
entry

• Increasing the active participation of 
SMEs and HDIs

• Ensuring suppliers have access to a 
transparent application and selection 
process

• Eliminating lack of consumer choice

• Monitoring the performance of a 
supplier panel

The presentation was then followed by a 
panel discussion that was facilitated by the 
Advocacy Divisional Manager, Khanyisa 
Qobo, and included representatives 
from the Banking Association of South 
Africa (BASA), South African Insurance 
Association (SAIA), Black Business 
Council (BCC), and the Department of 
Small Business Development (DSBD).

Following this workshop, the next phase 
of the project will be the publication of 
an official Practice Note setting out the 
proposed principles. After which the 
Commission will continue to engage with 
industry stakeholders. During this phase, 
the Competition Commission will also 
require banks and insurers to conduct 
self-reviews of their panel composition 
and processes to ensure that they 
align with the Practice Note. An impact 
assessment on the reforms undertaken by 
the banks and insurers on their supplier 
panel practices will be conducted by the 
end of 2022. 

As noted by the Deputy Commissioner, 
Hardin Ratshisusu in his opening 
remarks during the virtual workshop, 
the Commission encourages industry 
stakeholders to actively participate in 
the project in order to find meaningful 
solutions to chart South Africa’s regulatory 
journey towards economic access and 
growth in the financial sector. 

O
ver the years, the Commission 
has received complaints which 
indicate that certain aspects 
of supplier panel appointment 

processes and work allocation practices 
in the banking and insurance industries, 
raise competition concerns. The 
concerns that were identified in the 
Commission’s investigations include 
long-term exclusive agreements, 
and standards or specifications that 
create barriers which prevent the entry, 
expansion, and meaningful participation 
of small and medium enterprises (SMEs) 
as well as companies owned or controlled 
by historically disadvantaged individuals 
(HDIs). 

In response to the competition 
concerns identified through complaint 
investigations, the Commission undertook 
work with the major banks in 2020, in an 
effort to address exclusionary competition 
concerns relating to conveyancing panels 
of banks. Some of the exclusionary 
concerns related to the selection 
criteria of attorneys on conveyancing 
panels, such as setting unreasonably 
high minimum investment criteria. The 
outcomes of that initiative was some of 
the major banks making commitments to 
remove the investment criteria for SMEs 
or entirely exempting members of the 
Black Conveyancers Association (BCA) 
from the investment requirement. 

It was during engagements with the major 
banks in the conveyancing initiative that 
the Commission identified that similar 
exclusionary concerns are also prevalent in 
various other supplier panels of banks and 
insurers. The Commission then launched 

1 https://www.compcom.co.za/wp-content/uploads/2021/11/Media-Release.pdf

a project on “Promoting Competition and 
Inclusion on Supplier Panels of Banks 
and Insurers.” As such, this project is a 
cumulation of work completed through the 
Commission’s complaint investigations 
and engagements with the major banks 
in 2020. 

The initial phase of the project constituted 
engagements with industry associations 
in the banking and insurance industries, 
with an effort to highlight the competition 
concerns and to propose principles that 
should be considered by banks and 
insurers when setting up supplier panels 
and when allocating work to onboarded 
suppliers. These engagements where 
then followed by a virtual closed industry 
workshop that was hosted by the 
Commission on Friday, 12 November 
20211.  

The virtual workshop had a positive 
outcome with over one hundred (100) 
attendees from the banking and insurance 

industries. The objective of the workshop 
was to educate industry participants 
about the potential risk of overlooking 
competition principles when setting up 
and allocating work through supplier 
panels. The workshop also sought to 
encourage banks and insurers to reform 
their practices through a set of principles 
proposed by the Commission.  

The workshop was kicked off with opening 
remarks by the Deputy Commissioner, 
Hardin Ratshisusu, followed by a 
presentation on the concerns identified 
and the proposed principles that would 
alleviate the concerns. The broad themes 
of the competition principles shared 
by the Commission with the industry 
stakeholders comprise of the following: 

• Establishing fair evaluation criteria 
and fair appointment processes for 
supplier panels 

• Ensuring that banks and insurers 
allocate work fairly in supplier panels

PROMOTING 
COMPETITION 

AND INCLUSION IN 
SUPPLIER PANELS OF 

BANKS AND INSURERS

By Sewela Moshoma and Betty Mkatshwa

In response to 
the competition 
concerns identified 
through complaint 
investigations, the 
Advocacy Division 
undertook work 
with the major 
banks in 2020, in 
an effort to address 
exclusionary 
competition 
concerns relating 
to conveyancing 
panels of banks. 
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in areas such as food delivery and online 
classifieds, the smaller restaurants, auto 
dealers and estate agents all pay more to 
be on the platform. 

Once more some interesting questions. 
Is differentiation justified and why does 
it happen on some platforms and not 
others? How do higher fees affect small 
businesses in competing with larger ones? 
All of these questions seem inevitable for 
one to better understand the structure of 
online commerce. 

Preliminary observations suggest that 
many businesses seem unforthcoming 
to publicly voice complaints against the 
online platforms given their dependency 
on them for reaching consumers. The 
inquiry is surveying businesses that list 
on the platforms to understand their 
perspectives on the fairness of treatment, 
the terms and conditions they are subject 
to and how these issues impact on their 
business. 

Another preliminary observation is that 
historically disadvantaged firms are poorly 
represented in the online economy and 

there is generally no support offered by 
platforms to transform this state of affairs. 
The battle among platforms for consumer 
eyeballs is equally intriguing.

As many consumers start their online 
shopping journey on a search engine 
like Google, platforms spend enormous 
amounts on search engine marketing to 
direct people to their platform.

At the high end are travel and 
accommodation platforms, which spend 
30° 050% of their revenue on marketing 
alone. This marketing arms race raises 
real questions around whether smaller 
local platforms can get enough online 
visibility to grow and challenge the 
established platforms. 

It also raises the question of whether 
ranking outcomes on a Google search

has any influence on which platforms 
succeed, or not. Another fascinating 
insight is the relatively widespread use of 
so called price parity clauses. Essentially 
these require that businesses listing on a 
platform offer prices that are the same or 
lower than other platforms or their own 
website. Many countries have moved to 
restrict the use of these clauses based 
on concerns that they limit new platforms 
from charging lower commissions and 
passing that on to consumers with lower 
prices. 

What effect it is having in SA is critical 
to understand. *These and other issues 
were debated at the public hearings in 
November. 

(The business user survey and statement 
of issues are available at compcom.
co.za/online intermediation platforms 
market inquiry/). We need to shape the 
burgeoning online economy to provide 
the best outcomes for consumers and the 
businesses that depend on it. 

James Hodge,
Chair of the Online Intermediation 
Platforms Market Inquiry

CAN COMPETITION AND FAIRNESS 
THRIVE AS SA GOES ONLINE?

T
he pandemic has greatly 
accelerated the trend to online 
shopping, from getting your 
favourite restaurant to deliver 

food to your doorstep during lockdowns 
to doing your monthly shopping online 
but this has equally created a headache 
for many competition authorities across 
the world. 

South Africans are rapidly learning that 
online platforms are especially convenient 
as they aggregate the offerings of many 
businesses, offering consumers a wider 
selection and the ability to compare 
prices. 

But the global experience is that a handful 
of platforms can quickly dominate the 
online space, effectively becoming 
gatekeepers for the businesses trying to 
reach the consumers. That dependency 
can open the door to platforms charging 
higher fees or imposing one sided terms 
and conditions on businesses using the 
platforms. 

Consumers may also be denied the 
benefit of choice and innovations that 
come from competition. 

It is for exactly these reasons that 
the Commission launched an inquiry 
into online platforms earlier this year, 
preferring to proactively ensure SA does 
not end up in this predicament, paying 
more and being denied better quality. 
Another objective is to ensure the online 
economy is inclusive for all South African 
businesses. 

The first phase of the inquiry sought to 
understand how the online economy 
is evolving locally and the business 
practices that may impact on consumers 
and businesses. Broad insights from 
this phase have been set out in a further 
statement of issues. 

The issues pose some challenging 
questions for how the online economy 
should operate if it is to serve consumers 
and businesses well, including businesses 

owned by historically disadvantaged 
persons. 

Consumers may be interested to know that 
businesses routinely pay to appear higher 
up in search results, whether you are 
ordering food, buying an app, searching 
for a house or booking accommodation. 

This is like the ads you see when you 
search on Google, only they are not 
marked as ads. Sponsored ranking, as it is 
called, raises some interesting questions. 
Does it lead to poor buying decisions or 
is it simply like any other advertising? As 
visibility is important for sales, does this 
practice advantage larger businesses that 
can buy better ranking, or can it provide 
opportunities for small businesses to get 
visibility? 

Whether the playing field is level for smaller 
and larger businesses extends beyond 
search results to the fees charged. Most 
of the platforms don’t differentiate in their 
fees to small and large businesses, but 

By James Hodge, 
Chief Economist and 
Acting Deputy Commissioner 

... the Commission launched an inquiry into online 
platforms earlier this year, preferring to proactively 
ensure SA does not end up in this predicament, 
paying more and being denied better quality. 
Another objective is to ensure the online economy 
is inclusive for all South African businesses. 
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T
he Constitutional Court 
dismissed, with costs, Shoprite 
Checkers’ (Pty) Ltd (Shoprite) 
application for leave to appeal 

against a judgement and order of the 
Competition Appeal Court in favour of the 
Commission. 

Shoprite approached the Constitutional 
Court for leave to appeal the judgement 
and the order handed down by the 
Competition Appeal Court on 27 October 
2020, which set aside findings made 
by the Tribunal to the effect that the 
Commission could not prosecute both 
the parent company and its wholly owned 
subsidiary (i.e. a single economic entity) 
for abuse of dominance under section 
8 of the Competition Act. Section 8 
prohibits a dominant firm in the market 
from abusing its dominance by, among 
other things, engaging in conduct which 

has the effect of excluding its competitors 
from the market.

Computicket is a wholly owned subsidiary 
of Shoprite. Computicket distributes 
tickets for entertainment events, bus, 
flights, hotel accommodation and holiday 
packages. Shoprite is a national retailer. 
In its investigation, the Commission 
found that Computicket had entered into 
exclusive agreements with the majority 
of inventory providers (such as theatre 
owners, promoters and other event 
organisers) in terms of which Computicket 
is appointed as the sole provider of 
ticketing services to inventory providers.  

The Commission also found that the 
effect of the exclusive agreements 
concluded between Computicket and 
inventory providers was to exclude 
competitors of Computicket from the 

market.    Furthermore, the Commission 
found that after Shoprite had acquired 
Computicket in 2005, it played a key role 
in influencing Computicket’s behaviour in 
entering into exclusive agreements with 
inventory providers. 

The Commission then decided to 
prosecute both Computicket and its 
parent company, Shoprite, for engaging 
in abuse of dominance by excluding its 
competitors from the market through 
these exclusive agreements with inventory 
providers.  

The net effect of the Constitutional Court’s 
decision is that the Commission will be 
able to continue with its prosecution of 
both Computicket and Shoprite in the 
Tribunal. 

BACKGROUND 

The Commission has instituted two 
prosecutions against Computicket 
for the same conduct of entering into 
exclusive distribution agreements with 
inventory providers.  

In the first prosecution Computicket 
was found guilty by the Competition 
Tribunal on 21 January 2019 of 
abuse of dominance by entering into 
exclusive distribution agreements 
for the period between 2005 – 2010 
and levied a fine of R20m.  The 
first prosecution stems from five 
complaints lodged by Strictly Tickets, 
Artslink, Going Places, TicketSpace 
and Ezimidlalo Technologies which 
alleged that Computicket had engaged 
in anti-competitive practices by 
concluding exclusive agreements with 
inventory providers for the provision of 
outsourced ticket distribution services 
for the entertainment industry which 

covers events such as sports, cinemas, 
theatres, festivals and live events. The 
finding of guilt and the fine imposed by 
the Tribunal was confirmed on appeal 
by the Competition Appeal Court on 
23 October 2019. The first prosecution 
has been finalised and concluded.

The second prosecution against 
Computicket and Shoprite was 
instituted by the Commission in 
December 2018 and involves the 
same exclusive agreements between 
Computicket and inventory providers 
but covers a different period, which is 
the period from January 2013 – June 
2018.     

In the second prosecution, Shoprite 
had brought a challenge to the 
prosecution that the Commission 
could not prosecute both a parent 
company and its wholly subsidiary for 

abuse of dominance under section 8 
of the Competition Act.  The Tribunal 
agreed with the challenge.  On 24 
April 2020 the Commission noted an 
appeal against the Tribunal decision to 
the Competition Appeal Court against 
the whole of the Tribunal’s decision. 
The Competition Appeal Court, on 
27 October 2020 handed down its 
decision in which it substantially 
overturned the Tribunal’s decision 
upholding the challenge.

On 17 November 2020 Shoprite filed 
an application for leave to appeal 
with the Constitutional Court against 
the judgement and order of the 
Competition Appeal Court. On 26 
May 2021, the Constitutional Court 
dismissed Shoprite’s application for 
leave to appeal with costs. 

THE CONSTITUTIONAL COURT’S 
DECISION TO DISMISS 
SHOPRITE’S APPEAL
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The Commission deeply mourns the loss of the late  

Judge Bhekisisa Jerome Mnguni

TRIBUTE TO OUR FALLEN 
COLLEAGUES AND FRIENDS 

Sidwell Medupe Maleho Nkomo

Robert Legh

Prof John 
Mvuselo Tibane

Thozama 
Mantashe MP

Duma Nkosi MP

Minister Jackson 
Mthembu

It is with a heavy heart that we announce that we have 
suffered a great loss as the Competition Commission 
family owing to the passing of our dear brother and 

colleague, Tshepo Sekaiwa. 

Our beloved Tshepo who joined the Commission as a 
graduate trainee, was one of our dedicated, trustworthy, 

and hard-working colleagues. Later Tshepo joined 
the Transport Market Inquiry and made an invaluable 

contribution. 

We pray for strength for his family, his friends and for us 
all here at the Commission to cope with this immense 

grief, and the peaceful passage of his soul.

Tshepo 
Sekaiwa
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M&A QUARTERLY 
PERFORMANCE REPORT: QUATER 2 (Q2)

   Figure 1:  Mergers notified and finalised in the 2020/2021 and Q1&Q2 of 2021/2022 financial years  

Q2 MERGER STATISTICS

Source: M&A’s data

   Figure 2:  Q2 cases by merger category
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Q2 CASES BY MERGER CATEGORY

Contributors: Grashum Mutizwa, 
Ratshidaho Maphwanya, Thabelo 
Masithulela, Zanele Hadebe, Mogau 
Aphane and Phillipine Mpane

OVERVIEW OF Q2

The Commission received 77 merger 
notifications during Q2 and finalized 
77 mergers in the same period.  Year-
on-year analysis shows an increase of 
approximately 12% in number of cases 
notified in Q2 of 2020/2021 (69 cases) 
versus Q2 of 2021/2022 (77 cases). 

The number of mergers by decision shows 
that out of the 77 finalised merger cases in 
Q2, 63 transactions (82%) were approved 
without conditions; 13 (17%) were 
approved with conditions and 1 merger 
was abandoned. 

The Division met the turn-around times for 
all Phase 1, Phase 2 and Phase 3 cases 
finalized in Q2. 

During Q2, 6 conditions were closed, and 
13 new conditions were added to the 
conditions monitoring list.  At the end of 
Q2, the Monitoring and Notification Unit 
(MNU) was monitoring 252 conditions. 

Q2 STATISTICS

Figure 1 below shows the breakdown 
of cases notified, finalized, decided, 
and abandoned/ withdrawn between 
2020/2021 and Q1&Q2 (First half) of 
2021/2022 financial years.

The majority of cases notified in Q2 were 
intermediate mergers (53), followed by 

large mergers (24). Only 1 small merger 
was notified to the Commission, but it was 
subsequently abandoned.

 Notified 30 69 95 48 69 77

 Finalised 37 48 76 64 76 77

 Approved without conditions 30 40 65 57 54 63

 Approved with conditions 6 8 10 7 19 13

 Prohibited 1 0 1 0 3 0

 Abandoned 0 2 0 0 0 1
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 Notified 1 52 24 77

 Finalised 1 52 24 77

 Approved without conditions 0 45 18 63

 Approved with conditions 0 7 6 13

 Abandoned 1 0 0 1

 Prohibited 0 0 0 0
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Turnaround times Target Outcome

Phase 1 14 20 Target met

Phase 2 36 45 Target met

Phase 3 intermediate N/A 60 N/A1 

Phase 3 small N/A 60 N/A 2 

Phase 3 Large 118 120 Target met

1 No Phase 3 (I) cases finalised in Q2 2021
2 No Phase 3 (S) cases finalised in Q2 2021

KEY CASES IN Q2

THE COMPETITION COMMISSION 
RECOMMENDS CONDITIONAL 
APPROVAL OF THE DIS-CHEM 
AND PURE PHARMACY HOLDINGS 
MERGER  

The Competition Commission 
(Commission) recommended that the 
Competition Tribunal (Tribunal) approve 
the proposed acquisition of Pure 
Pharmacy Holdings (Pty) Ltd (PPH) by Dis-
Chem Pharmacies Limited (Dis-Chem) 
subject to various competition and public 
interest conditions. 

Dis-Chem is active along the 
pharmaceutical supply chain ranging from 
wholesale distribution to the operation of 
retail pharmacies.  It also provides primary 
healthcare services through its clinics, 
which are located in most of its pharmacy 
stores. Dis-Chem also wholly owns a 
subsidiary, The Local Choice (Pty) Ltd 
(“The Local Choice”), which is a franchisor 
of numerous independent franchisee 
pharmacies in the retail pharmaceutical 
market under the brand “The Local 
Choice”. The Commission included 
the market share of The Local Choice 
franchisees in the computation of Dis-
Chem’s market share in line with previous 
approaches adopted by the Commission. 

PPH is a healthcare and pharmacy 
group with 50 retail pharmacy stores 
that trade under the “Medicare” brand. 
PPH was, until recently, active in the 
wholesale distribution of scheduled and 
unscheduled pharmaceutical products 
as well as front shop products.  PPH 
also owned Healthforce, a technology 
company, which provides clinic practice 
management software with telemedicine 
functionality. 

Competition Findings

The Commission assessed the competition 
effects of the proposed transaction on the 
following markets:

a. The national upstream market 
for the wholesale distribution of 
pharmaceutical products.

b. The national downstream market for 
the retail of scheduled pharmaceutical 
products. 

c. The national downstream market for 
the retail of unscheduled and front 
shop products 

d. The local downstream market for the 
retail of scheduled pharmaceutical 
products within a 5km radius of 
overlapping local markets.

e. The local downstream market for the 
retail of unscheduled pharmaceutical 

products within a 5km radius of 
overlapping local markets.

f. The national market for the provision 
of telemedicine services.

Unilateral Effects 

In relation to the upstream market for the 
wholesale distribution of pharmaceutical 
products, the Commission found that the 
parties’ post-merger market shares as 
well as the market share accretion arising 
from the merger is relatively low.

In relation to the national downstream 
market for the retail of scheduled 
pharmaceutical products, the Commission 
found that Dis-Chem (including TLC) 
has the largest market share based on 
revenue.  The second largest player is 
Clicks. 

In relation to the national downstream 
market for the retail of unscheduled 
pharmaceutical products, the Commission 
found that the merged entity will have 
a moderate market share with minimal 
market share accretion. 

In relation to the national downstream 
market for the retail of front shop products, 
the Commission found that the merged 
entity will hold a low post-merger market 
share. 

In relation to the local markets, the 
Commission found that the merged 
entity will have a high market share in 
certain local markets, primarily in the 
Gauteng province.  However, in most of 
these markets the market share accretion 
occasioned by the transaction was 
minimal and the merged entity would 
continue to be constrained by several 
national players in the relevant markets.

Market structure 

The Commission assessed the change 
in the retail pharmacy market structure 
over a five-year period from 2017 to 2021.  
The Commission found that corporate 
pharmacy groups such as Clicks and Dis-
Chem have grown considerably in terms 
of the number of pharmacy outlets during 
this period.  Dis-Chem (including TLC) 
grew from approximately 159 pharmacies 
in 2017 to 320 pharmacies in 2021 (growth 
of 101%).  Clicks grew from approximately 
473 pharmacies in 2017 to approximately 
585 pharmacies in 2021 (growth of 24%). In 
contrast, the total number of independents 
has declined from 2 273 pharmacies in 
2017 to 2 106 in 2021 (a growth rate of 
-7%).  As such, the Commission notes 
that the structure of the market appears 
to be changing with notable growth of 

large corporate pharmacy groups and the 
decline of independent pharmacies and 
independent pharmacy groups.

The Commission’s investigation showed 
that independent pharmacy groups (such 
as PPH) appear to pose a more effective 
constraint on corporate pharmacy 
chains than individual independently 
owned pharmacies.  The Dis-Chem/
PPH transaction reduces the number 
of independent pharmacy groups of 
notable size and thus notably alters the 
retail pharmacy landscape.  Although 
the Commission did not find that this 
proposed merger would result in a 
substantial lessening of competition, 
the Commission noted with concern 
that the merger reduces the number of 
independent pharmacy groups and that 
these groups play an important role for 
competition, innovation, and economic 
participation in the market. 

Merger Creep 

The Commission notes that Dis-Chem 
has undertaken a series of mergers 
within the retail pharmaceutical market 
over the past 6 years with only a few of 
these being notifiable to the competition 
authorities.  Specifically, fewer than 20% 
of the mergers that Dis-Chem engaged in 
over the past 6-year period were notifiable 
transactions. 

The Commission is concerned about a 
possible creeping merger strategy given 
that Dis-Chem is already one of the leading 
market players.  Given the forward-
looking nature of merger assessments, 
the Commission notes that the proposed 
transaction likely moves the market closer 
to an oligopoly where the market will be 
dominated by Dis-Chem and Clicks.

Therefore, the Commission recommended 
that a condition be imposed to detect 
future small mergers by Dis-Chem that 
would otherwise not be notifiable to the 
Commission.

Other considerations that affect 
competition in the retail pharmacy 
market 

In its assessment, the Commission found 
that there are several features of the retail 
pharmacy market that makes it difficult 
for independent pharmacy groups and 
individual independent pharmacies to 
compete against national pharmacy 
chains. 

For example, given the existing market 
structure and the scale of Dis-Chem and 
Clicks, independent pharmacies find 
it difficult to obtain access to capital 

   Figure 3: Sectoral analysis, Q2

Source: M&A’s construction

Source: M&A’s construction

Table 1 below highlights the turnaround times for the different cases finalised in Q2 and shows that the Division met all turnaround 

time targets.    

   Table 1:  Summary of average turnaround times, Q2

SECTOR ANALYSIS

Most of the merger assessed in Q2 were in the Property sector (22%) (Q1 saw more case in the Manufacturing sector at 21%).  Other 

sectors with a high proportion of notifications were Manufacturing (19%), Wholesale trade (16%), Health (9%), and Mining (6%) (Figure 3). 

Finance 3%

Property 22%

Education 1%

Mining 7%

Wholesale 16%

Manufacturing 19%

Information and 
Communication Technology 8%

Transportation 
and storage 3%

Health  9%

Other Services 6%
Construction 4%

Energy  1%

Water Supply 1%
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Commission did not identify significant 
competition concerns and found that the 
merged entity would have moderate post-
merger market share.
In the upstream market for the provision 
of PKI and digital certificates Commission 
estimated a moderate post-merger 
market share and found that the merged 
entity would continue to be constrained 
by several alternative supplier’s post-
merger including local companies such 
as TrustFactory and Gijima as well as 
large global companies such as Entrust, 
Sectigo, Entersekt, Sectigo, Symantec, 
DigiCert, Global Sign, Verisign, and 
Thawte, among others. 

Coordinated effects 

The Commission also found that the 
merger may result in coordinated 
effects as LawTrust’s jointly controls 
the eDNA joint venture with DataCentrix 
(a competitor of Altron Group in the 
markets for ICT and IT solutions) prior to 
the merger.  To address these concerns 
the parties and Commission agreed to 
conditions specifying that the directors 
appointed to the joint venture would not 
be involved in the operations of Altron 
Group businesses and to conditions 
prohibiting the exchange of competitively 
sensitive information between eDNA and 
Altron Group. 

Vertical effects 

In the narrow segment of the upstream 
market comprising Advanced Electronic 

Signature certificates (which is a specific 
type of digital certificates), the Commission 
found that LawTrust has a pre-merger 
monopoly position.  The Commission 
assessed whether the transaction raised 
the potential for foreclosure arising from 
this monopoly position. 

Because LawTrust has a monopoly 
position in the provision of Advanced 
Electronic Signature certificates, the 
merged entity has the ability (in terms of 
market power) to foreclose its downstream 
rivals.  The Commission found that the 
foreclosure period would depend on how 
soon the SA Accreditation Authority can 
provide accreditation to other firms to 
provide Advanced Electronic Signature 
certificates. 

The Commission found that the merged 
entity would have the incentives to 
foreclose its downstream rivals that 
supply digital signature solutions, 
including firms like PBSA (SigniFlow) and 
EOH (Impression) who require PKI and 
digital certificates for their digital signature 
solutions, specifically where Advanced 
Electronic Signature certificates are 
concerned.  By foreclosing these rivals, 
the merged entity will be able to expand 
its own downstream digital signature 
solutions, i.e., the SigningHub solution, 
post-merger. 

Foreclosing downstream competitors 
from accessing Advanced Electronic 
Signature certificates will have a 
detrimental effect on the downstream 

market for supplying digital signature 
solutions, as approximately 50 - 60% of 
the digital signature solutions markets 
are attributed to the competitors of 
LawTrust, such as PBSA and EOH.  The 
size of the downstream market that may 
be foreclosed from accessing Advanced 
Electronic Signature certificates is 
therefore significant. 

The merging parties and Commission 
agreed on a supply and pricing undertaking 
which limits the merged entity’s ability to 
foreclose downstream competitors and 
raise prices into the future as a way of 
addressing the foreclosure concerns.

The Commission also assessed customer 
foreclosure issues.  The target firm, 
LawTrust uses the technology of an 
international firm, Ascertia, and supplies 
the SigningHub digital signature solution 
(among others).  On the other hand, the 
Acquiring Group resells PBSA’s SigniFlow 
digital signature solutions.  These digital 
signature solutions are downstream of 
the PKI and digital certificates market.  
The Commission however found that the 
transaction does not raise substantial 
customer foreclosure concerns because 
Altron Group does not appear to be 
significant supplier of digital signature 
solutions based on their market shares. 

 

COMPLIANCE AND IMPACT OF REMEDIES IMPOSED IN Q2

At the end of Q1 of the 2021/22 financial 
year, the MNU was monitoring 245 
conditions.  During Q2 of the 2021/22 
financial year, 6 conditions were closed, 
and 13 new conditions were added to 
the conditions monitoring list.  At the 
end of Q2, the MNU was monitoring 252 
conditions.  During Q2, MNU closed the 
following 6 conditions: 

The conditions imposed in the following 
transaction were terminated during Q2: 

I. LIBSTAR OPERATIONS (PTY) 
LTD AND PATLEYS (PTY) LTD 
(2015JUL0416)

II. LIKE WISE TRADING (PTY) 
LTD AND SELBORNE CARPET 
WHOLESALERS’ CLOSE 
CORPORATION (2017MAY0016)

III. PURE PHARMACY RETAIL (PTY) LTD 
AND LJ FARELL AND SONS (PTY) 
LTD (2018JUL0017)

IV. MIH ECOMMERCE HOLDINGS 
PROPRIETARY LIMITED AND CAR 

TRADER PROPRIETARY LIMITED T/A 
AUTOTRADER (2017JUL0024)

V. AON PLC (AON) AND WILLIS 
TOWERS WATSON PUBLIC LIMITED 
COMPANY (WILLIS TOWERS) 
(2020OCT0011)

VI. RYMCO (PTY) LTD AND YEASTPRO 
(PTY) LTD (2012MAR0126)

CLOSING OF LAPSED CONDITIONS

In the matter between LIBSTAR 
OPERATIONS (PTY) LTD AND PATLEYS 
(PTY) LTD (2015JUL0416), the Conditions 
precluded the Merged Entity from 
terminating the supply agreement with 
Highveld Honey Farms CC for a period of 
3 (three) years as a result of the merger. 

The merging parties submitted compliance 
reports confirming compliance with the 
conditions.  There are no further reporting 
requirements from the merging parties 
and hence the Commission terminated 
the conditions.

In the matter between LIKE WISE 
TRADING (PTY) LTD AND SELBORNE 
CARPET WHOLESALERS’ CLOSE 
CORPORATION (2017MAY0016), the 
Conditions required the Merged Entity not 
to retrench any employee as a result of the 
merger for a period of 8 months following 
the implementation of the merger. After the 
initial 8-month period, the Merged Entity 
would implement retrenchments gradually 
over a three-year period.  Further, the 
merger parties agreed that the Merged 
Entity would not retrench more than 9 
employees in the first year following the 
implementation of the merger.

The Commission received various 
compliance reports wherein the merging 
parties reported compliance with the 
conditions.  There were no further 
compliance reports required from 
the merging parties and therefore the 
Commission terminated these conditions.

to build the scale required to compete 
against these large, established vertically 
integrated incumbents.  Independent 
pharmacies also generally have a smaller 
retail footprint within their stores, with a 
smaller proportion of floor space allocated 
to front shop products that generate 
higher profit margins.  In contrast to 
Dis-Chem and Clicks, independent 
pharmacies rely on their dispensaries 
to generate most of their revenue while 
front shop products contribute a modest 
proportion of revenue.  Dispensaries are 
the higher-cost segments of any retail 
pharmacy as they require specialist skills 
(including a pharmacist) while front shop 
areas are generally lower-cost, higher 
margin segments that rely on lower-skilled 
employees.  This means that independent 
pharmacies have an adverse revenue mix 
compared to larger incumbents like Dis-
Chem and Clicks who receive most of 
their revenue from the higher gross margin 
front shop business. 

The Healthforce (telemedicine) 
business 

During its investigation, the Commission 
received concerns that the merged entity 
may deny competing retail pharmacies 
access to the Healthforce business.  To 
address these concerns, the Commission 
proposed that the transaction be approved 
subject to conditions which will ensure 
that Healthforce continues to be available 
to third parties post-merger.

Public Interest 

The proposed transaction would 
result in job duplications and potential 
retrenchments.  To address this concern, 
the merger parties agreed to absorb 
several employees into the broader 
Dis-Chem group and to offer affected 
employee future employment should there 
be any vacancies within the merged entity 
in the future.

In addition to the above, the merging 
parties and the Commission have also 
agreed to conditions which will ensure 
that, over the next 5 (five) years, Dis-
Chem will increase its local procurement 
by a significant margin.  This is to 
ensure that SMMEs and firms owned by 
historically disadvantaged individuals in 
the value chain are supported and remain 
competitive. 

The Commission therefore recommended 
that the proposed transaction be approved 
subject to competition and public interest 
conditions. 

THE COMMISSION RECCOMENDS 
A CONDITIONAL APPROVAL OF THE 
ALTRON AND LAWTRUST MERGER

On 02 September 2021, the Commission 
recommended that Altron TMT SA Group 
Proprietary Limited (“Altron TMT”)’s 
proposed acquisition of 100% of the 
issued shares in Law Trusted Third Party 
Services Proprietary Ltd (“LawTrust”) be 
approved subject to conditions.

Altron TMT ultimately falls withing the 
Allied Electronics Corporation Limited 
(“Altron or Altron Group”).  The Altron 
Group is invested in telecommunications, 
multi-media, and information technology.  
Relevant for purposes of this transaction 
were the Altron Group’s information 
technology (“IT”) security services. 

LawTrust is a specialist cyber security 
solutions provider that focuses on 
establishing positive identity, ensuring 
authenticity, and protecting privacy.  
LawTrust’s solutions include (i) SSL 
certificates and certificate management 
systems, (ii) FIDO certified strong 
authentication, (iii) digital signature, and 
approval solutions managed Public Key 
Infrastructure (“PKI”), (iv) encryption 
solutions for database and cloud systems, 
(v) biometric enrolment and matching 
systems and (vi) insider threat prevention.

Competitive Assessment 

The Commission considered the activities 
of the merging parties and found that 
there are horizontal overlaps in the supply 
of biometric solutions; in the supply of 
PKI and digital certificates; and in the 
supply of digital signature solutions.  The 
Commission also found that the transaction 
resulted in a vertical overlap.  Specifically, 
there was a vertical overlap in relation to 
PKI and digital certificates solutions (the 
upstream markets) and digital signature 
solutions (the downstream market). 

Industry background

In order to transmit critical data safely 
over the internet during e-commerce 
and e-business transactions, robust 
and trustworthy security systems are 
required. Public Key Infrastructure (PKI) 
is such a security system that provides 
the necessary security services in 
enterprises.  One of the main goals of PKI 
is the verification and authentication of 
each participant through the use of digital 
certificates. 

PKI refers to the underlying framework 
that enables entities (users and servers) 
to securely exchange information using 
digital certificates.  PKI is a combination 
of technologies and processes that 
leverages cryptography for the protection 
of information in transit, in use and in 
storage.  Certificate Authorities operate 
accredited trust centres from which they 
use PKI to digitally authenticate that a 

particular key belongs to a specific user 
or device.  This key allows the user or 
device to be identified in the digital space 
(such identification being the certificate).  
Digital certificates are the resulting output 
of PKI.  Customers who require a digital 
certificate make a request to a Certificate 
Authority, who verifies the identity of such 
a customer directly (or through registration 
authorities).  The Certificate Authority 
manages and maintains certificates 
and thereby promotes more secure 
transactions.  LawTrust operates an 
accredited Certificate Authority, it operates 
PKI, and it issues digital certificates. 

Electronic signatures 

In South Africa, the Electronic 
Communications and Transactions Act No. 
25 of 2002 (the “ECT Act”) provides for the 
use of electronic signatures in the place 
of traditional wet ink signatures.  The ECT 
Act recognises two types of signatures in 
the electronic format, namely Electronic 
Signatures and Advanced Electronic 
Signatures.  There are several types of 
signatures in the electronic format that fall 
under the Electronic Signatures segment.  
The signatures classified as Electronic 
Signatures range from a simple typed 
name at the end of an email, to using 
signing pads that are linked to documents, 
to the more secure digital signatures that 
are based on digital certificates.  Digital 
signatures are Electronic Signature 
solutions based on/or originating from a 
digital certificate.  A digital certificate is 
issued to a person, however that person 
must first be verified as the person who 
they are claiming to be. 

In this transaction, the Commission 
considered both Electronic and Advanced 
Electronic digital signatures because 
in the upstream market, both LawTrust 
and Altron Group provide PKI and digital 
certificates that are used in downstream 
digital signature solutions.  LawTrust 
also supplies its own digital signature 
solution, SigningHub, while Altron Group 
resells PBSA’s digital signature solution, 
SigniFlow.

The Commission identified and assessed 
the proposed transaction in the following 
markets: Broad market for the provision 
of all IT security products and services; 
Narrow national upstream market for the 
provision of PKI and digital certificates; 
Narrow national downstream market for 
supply of digital signature solutions; and 
Narrow national market for the supply of 
biometric solutions.

Horizontal effects 

In the markets for the provision of all 
IT security products and services and 
the supply of biometric solutions the 
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In the matter between PURE PHARMACY 
RETAIL (PTY) LTD AND LJ FARELL AND 
SONS (PTY) LTD (2018JUL0017), the 
Conditions required the Merged Entity to 
limit the number of retrenchments arising 
from merger.  The Conditions further 
required the merging parties to establish a 
training fund for unskilled employees of up 
to R15 000 per unskilled employee.

The Commission notes that the Conditions 
lapsed on 20 August 2021.  Further, 
the merging parties have provided the 
Commission with various compliance 
reports indicating their compliance with 
the Conditions. There are no further 
reporting requirements from the merging 
parties and hence the Commission 
terminated the conditions.

In the matter between MIH ECOMMERCE 
HOLDINGS PROPRIETARY LIMITED 
AND CAR TRADER PROPRIETARY 
LIMITED T/A AUTOTRADER 
(2017JUL0024), the merging parties 
were precluded from retrenching any 
employees as a result of the merger for a 
period of two (2) years from the approval 
date. 

The merger parties submitted compliance 
reports confirming compliance with the 
conditions.  The Commission notes that 
no concerns were received in respect of 
employment during the period between 
the implementation date and the date on 
which the final compliance affidavit was 
submitted.  The merging parties have 

thus complied with the conditions and 
therefore the Commission terminated 
these conditions.

In the matter between AON PLC (AON) 
AND WILLIS TOWERS WATSON PUBLIC 
LIMITED COMPANY (WILLIS TOWERS) 
(2020OCT0011), the Conditions required 
the merging parties to divest Willis 
Towers’ entire global reinsurance broking 
business units dedicated to treaty and 
facultative reinsurance services to address 
competition concerns arising from the 
proposed transaction.  Further, in South 
Africa, the Conditions required the merging 
parties to divest the entire Willis Towers 
short-term insurance broking services to 
remove the competitive overlap between 
Aon and Willis in South Africa. 

On 13 August 2021, Aon submitted a 
notice of the abandonment of the merger, 
i.e., Form CC6. 

Considering the above, the Conditions 
are no longer applicable because Aon 
decided not to implement the merger and 
therefore the Conditions have become 
redundant.  The Commission therefore 
terminated these conditions.

In the matter between RYMCO (PTY) 
LTD AND YEASTPRO (PTY) LTD 
(2012MAR0126), the Conditions required 
the merging parties to make amendments 
to their supply agreement. In addition, 
the merging parties were required not to 
enter into exclusivity agreements of any 

form in relation to the procurement and 
supply of Wet Yeast in South Africa.  The 
condition relating to the amendments in 
the Supply Agreement was set to exist 
for the duration of the Supply Agreement 
(the Supply Agreement was for a period 
of 6 years).  Further, the condition relating 
to exclusivity was set to exist for the 
duration of the supply agreement or 6 
years from the Approval Date (the merger 
was approved 12 June 2012), whichever 
is the longer.

On 22 June 2012, the merging parties 
submitted an amended supply agreement 
to the Commission.  On 20 August 
2015 the merging parties submitted a 
final affidavit in compliance with the 
conditions.  The Commission notes that 
the period of 6 years has lapsed and the 
6 years from the approval date lapsed 
in June 2018.  Therefore, there are no 
reporting obligations outstanding in this 
regard, and the Commission terminated 
the conditions.

MERGER CONDITIONS IMPOSED ON 
CASES IN Q2

During Q2, the Commission approved 6 
cases with conditions and recommended 
to the Tribunal that 7 cases be approved 
with conditions.  The Tribunal ultimately 
agreed with the Commission’s 
recommendations on all 7 of these cases.  
Therefore, 13 conditions were imposed in 
Q2 of the 2021/22 FY.  These cases are 
depicted in Table 2 below. 

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Location Sector Condition

2021MAY0062 Ladismith 
Cheese 
Company 
(Pty) Ltd

Mooivallei 
Suiwel (Pty) 
Ltd

National Dairy Employment
• Moratorium on retrenchment for a period of 2 years 

from implementation date of the merger.  This applied 
to employees classified under bands A to C of the 
Patterson grading structure.

2021MAY0027 DSV 
Panalpina 
A/S

Global 
Integrated 
Logistics 
business of 
Agility Public 
Warehous-
ing Compa-
ny K.S.C.P.

National Freight Employment
• The Merging parties shall not retrench any employees 

because of the Merger for a period of 2 years.

2021MAY0021 Bright 
Minerals 
(Pty) Ltd

Afarak 
Mogale 
(Pty) Ltd (In 
business 
rescue)

National Chrome Management of database
• For a period of 2 years, from the Implementation Date, 

if any employment opportunity arises within the Target 
Firm, the merged entity is required to notify all affected 
employees about the new positions.

   Table 2:  List of cases approved with conditions by the Commission in Q2

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Location Sector Condition

2021JUL0045 AIH Kwikspace 
Modular 
Buildings 
(Pty) Ltd

National Private 
equity

Transformation initiative
• Within 15 months of Implementation Date, the 

acquiring group shall implement an HDP Transaction.

2021APR0047 Altron Group 
(Pty) Ltd

Law Trusted 
Third Party 
Services 
(Pty) Ltd

National IT Cross directorships
• For as long as merging parties can appoint or nominate 

directors to the board of eDNA Joint Venture, they shall 
ensure that their nominees: are not employed in an 
operational role by or serve on or are nominated and/or 
appointed on any board of the holding companies and/
or affiliate companies of Altron Group that are active in 
ICT solutions markets with the exception of the Altron 
security business division.

Confidentiality of information
• No competitively sensitive information in relation to 

the ICT solutions markets and related markets will be 
discussed, disclosed nor shared in any form or means 
by the merging parties’ nominees on the board of 
eDNA Joint Venture. 

Supply of Advanced Electronic Signature Certificates
• From the Implementation Date, the merging parties 

shall supply advanced electronic signature certificates 
to all South African entities that require these products, 
including the Merging Parties’ downstream rivals, on 
fair, reasonable and non-discriminatory commercial and 
pricing terms.  This shall apply for a period of 3 (three) 
years.

Pricing condition
• The merging parties shall limit the increase in prices of 

advanced electronic signature certificates to a yearly 
price increase linked to the consumer price index. 

• The base price upon which the consumer price index 
increases are applied shall be a reference price linked 
to a more competitive period (i.e.,2019) wherein the 
supply price was significantly lower than the prevailing 
price at the time of merger approval. 

2021JUN0041 Saint 
Gobain 

Chryso 
Group

National Water-
proofing 

• Employment
• Moratorium on retrenchment for a period of 2 years 

from implementation date of the merger.

2020DEC0043 Dis-Chem 
Pharmacies 
Limited

Pure 
Pharmacy 
Holdings 
(Pty) Ltd

National Phar-
maceu-
ticals

COMPETITION CONDITIONS 
Open access condition
• For a period of 5 (five) years from the Implementation 

Date, the Merged Entity shall grant Third-Party 
Pharmacies Open Access to the Healthforce Video 
Telemedicine Platform on fair, reasonable and non-
discriminatory commercial and pricing terms. 

Inter-operability of Healthforce condition
• The Merged Entity shall ensure that the Healthforce 

Video Telemedicine Platform has the ability to be 
implemented in any Third-Party Retail Pharmacy (subject 
to the Third-Party Retail Pharmacy meeting the minimum 
system requirements in terms of physical infrastructure 
and connectivity) and that electronic patient health 
records and telemedicine functionality is readily 
available.
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Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Location Sector Condition

2021JUL0023 South 
African 
Industrial 
Group (Pty) 
Ltd

Paul Bayvel 
Eyethu 
Sales (Pty) 
Ltd

National Copper Restraint of trade
• The Restraint would be amended to limit its scope to 

SADC and that its duration would be for 5 years post 
the termination of the lock-in period

• The Restraint to be concluded by the Merging Parties 
shall be limited to the Restrained Shareholders.

2021JUL0007 Curro 
Holdings 
Limited

The Inde-
pendent 
school 
business of 
Heronbridge 
College and 
Heronbridge 
Estate (Pty) 
Ltd  

National Educa-
tion 

Employment
• The merging parties shall not retrench any employees 

as a result of the merger for a period of 36 months.

2021JUL0046 Volaris 
Group Inc.

Adapt IT 
Holdings 
Limited

National ICT Transformation initiative
• Within 12 (twelve) months of the Implementation Date, 

the Merged Entity will establish a B-BBEE Education 
Trust to hold 5% Black ownership of Adapt IT’s issued 
ordinary shares

• Between 85% - 100% of funding provided by the 
B-BBEE Education Trust will be ring-fenced for only 
Adapt IT employees and their dependants or close 
family member, who will be the beneficiaries of the 
B-BBEE Education Trust.  All Adapt IT employees will 
be able to apply for educational funding, in terms of 
transparent and fair criteria. 

B-BBEE COMMITMENT 
• The merged entity committed that a specified level of 

black shareholding be achieved in Adapt IT within 12 
months of implementation. 

• Within a period of 2 (two) years, the merged entity shall 
ensure that the derived Black shareholding in Adapt IT 
will be increased. 

• This B-BBEE Commitment is subject, at all times, 
to Volaris maintaining control over Adapt IT, as 
contemplated by the Competition Act and a 
shareholding in Adapt IT of at least 50.1%. 

B-BBEE RATING COMMITMENT 
• The merged entity shall use all reasonable endeavours 

to ensure that Adapt IT and its main operating 
subsidiary will maintain their 2021 B-BBEE ratings or 
only one level lower for a period of 5 (five) years after 
the Implementation Date, as measured in terms of the 
current B-BBEE Act and B-BBEE ICT Sector Code. 

• To the extent that the B-BBEE rating of Adapt IT or 
its main operating subsidiary falls by one level vis-à-
vis the level immediately prior to the receipt of 2021 
Certificate, the Merged Entity commits to rectify same 
within a 12 (twelve) month period, until expiry of this 
B-BBEE Rating Commitment. 

• This B-BBEE Rating Commitment is subject, at all 
times, to Volaris maintaining control over Adapt 
IT as contemplated by the Competition Act and a 
shareholding in Adapt IT of at least 50.1% and is 
subject to the B-BBEE rating being measured in terms 
of the current B-BBEE Act read with the B-BBEE ICT 
Sector Code. 

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Location Sector Condition

• Further, the Merged Entity shall not preclude any patient, 
having consulted via the Healthforce Video Telemedicine 
Platform at any of the Merged Entity’s pharmacy stores, 
from filling their prescription at any other pharmacy store 
unaffiliated to the Merged Entity. 

Creeping mergers
• The acquiring firm undertakes to inform the 

Commission in writing for a 5 (five) year period from the 
Implementation Date, of any small merger in terms of 
which it may acquire control over another entity in the 
Pharmaceutical Market.

PUBLIC INTEREST CONDITIONS 

Employment
• Other than the affected employees and the loss-making 

store employees, the merging parties shall not retrench 
any employees as a result of the Merger for a period 
of 2 (two) years from the Implementation Date as well 
as the period between the Approval Date and the 
Implementation Date.

Potential store closure 
• The acquiring firm shall use its reasonable endeavours 

to limit the closure of the target firm’s stores.  With the 
exception of the already identified loss-making stores, 
the acquiring firm shall allow at least a 12-month period 
from Implementation Date to implement a turnaround 
plan before the closure of those target firm stores which 
may subsequently be identified as loss making.

Local Inputs
• The acquiring firm shall use its reasonable endeavours 

to ensure that it maintains, and if possible, improves 
its current level of procurement of products made in 
south Africa, including from Small Medium and Micro 
Enterprises (SMME) and Historically Disadvantaged 
Persons (HDP), to develop its South African supplier 
base and promote local manufacturing.  Further, 

• The acquiring firm shall ensure that it increases this 
figure by a minimum of 50% over a cumulative period of 
5 (five) years from the Implementation Date.

Supplier Development
• The acquiring firm shall use its reasonable endeavours to 

procure locally manufactured products from its current 
and/or new SMME and HDP suppliers on reasonable 
commercial terms including credit terms, price, quality, 
provided that such products meet the requisite industry 
norms and standards and/or comply with any regulatory 
requirements imposed on the specific products by law.

Training 
• The acquiring firm shall for a five (5) year period from 

the Implementation Date commit to: (i) to provide up to 
150 learnership opportunities to qualifying pharmacists’ 
assistants; (ii) to provide 2 bursaries for every new 
Greenfield Pharmacy store (newly opened stores) 
opened by the Merged Entity after the Implementation 
Date; and (iii) to provide internship opportunities to 
graduating pharmacists and full-time employment as 
fully qualified pharmacists’ post-community service.
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Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Location Sector Condition

Counselling and Wellness
• The Affected Employees will be provided with group 

as well as individual counselling sessions through the 
acquiring firm’s employee wellness program.

Distribution of CVs
• The acquiring firm will distribute the CVs of retrenched 

Affected Employees to appropriate customers, 
suppliers, third parties and facilitate assistance for such 
employees through recruitment agencies.

2021JUL0054 K20215-  
44474  
(South 
Africa) (Pty) 
Ltd

Kwatani 
Global (Pty) 
Ltd

 National Mining Ownership and transformation
• The acquiring firm shall ensure that within 12 (twelve) 

months from the Implementation Date, a shareholding 
of at least 25% plus one share in Sandvik SRP will be 
transferred, on mutually acceptable commercial terms, 
to one or more B-BEEE shareholder/s.

Kaelo 
Holdings 
Proprietary 
Limited

National Health-
care 
services

Ownership
• Should the acquiring firm acquire a 50% plus 1 share 

interest or sole unfettered control in the target firm 
after the Approval Date, the acquiring firm shall notify 
the acquisition of the 50% plus 1 share interest or 
sole unfettered control in the target firm as a merger in 
terms of section 13A of the Competition Act.

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Location Sector Condition

2021JUL0009 Rhodes 
Food Group

The frozen 
food busi-
ness of Pio-
neer Foods 
Wellingtons

National Food Employment
• The merging parties shall not retrench any employees 

as a result of the merger, save for the Affected 
Employees who (i) cannot be redeployed by the 
Acquiring Firm or the Pioneer Food Group or (ii) do not 
wish to take up the redeployment opportunities offered 
as or (iii) do not accept voluntary severance packages.

• Further, the acquiring firm undertakes the following: (i) 
50 new positions will be created within the acquiring 
firm’s bakery business in Gauteng to accommodate 
the affected employees who opt to be redeployed.  
Affected Employees who opt to be redeployed to 
Gauteng will qualify to receive benefits in accordance 
with the acquiring firm’s relocation policy.  For the 
avoidance of doubt, the acquiring firm will seek to fill 
such positions within 2 years from the Implementation 
Date irrespective of whether any of the Affected 
Employees opt to be redeployed to Gauteng; and 
(ii) the acquiring firm will accommodate another 50 
Affected Employees who opt to be redeployed at 
its Groot Drakenstein site in the Western Cape in its 
various production facilities.  affected employees who 
opt to be redeployed to the acquiring firm’s Groot 
Drakenstein site will qualify to be paid a traveling 
allowance in the amount of R1,200 (one thousand two 
hundred rand) per month for a period of two years.

• Pioneer Food Group undertakes to accommodate 
80 Affected Employees who opt to be redeployed at 
various sites within the greater Atlantis, Malmesbury 
and Cape Town region where the Pioneer Food Group 
operates.

Training and skills development 
• The acquiring firm will source a reputable third-party 

reskilling service provider and is willing to fund the 
reskilling of Affected Employees, who cannot or elect 
not to be redeployed, up to a maximum amount equal 
to R15,000 (fifteen thousand rand) per employee.

Favourable packages
• Where any affected employees choose to enter into 

VSPs, the acquiring firm will pay favourable severance 
packages of 3 months’ severance pay over and above 
the statutory severance of one week for every year of 
service and the standard one month’s notice pay.

Preferential employment 
• The acquiring firm will assist any Affected Employees 

who may be retrenched with offers of preferential 
employment, for a period of two years from 
the Implementation Date to the extent that job 
opportunities become available and provided that the 
applicants are suitably qualified and experienced for 
such roles.

• The Pioneer Food Group will assist any Affected 
Employees who may be retrenched with offers of 
preferential employment, for a period of two years 
from the Implementation Date to the extent that job 
opportunities become available and provided that the 
applicants are suitably qualified and experienced for 
such roles.

Source: M&A database

16 DAYS 
of Activism for No Violence against 

Women and Children 2021

#16Days2021#StopGBV
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Table 4 below reflects the merger which had an effect on jobs in Q2. 

Source: M&A database

Case Number Primary Acquiring Firm Primary Target Firm Jobs lost Jobs created Jobs saved

2021MAY0062 Ladismith Cheese Company 
(Pty) Ltd

Mooivallei Suiwel (Pty) Ltd 1 0 78

2021JUL0009 Rhodes Food Group The frozen food business of 
Pioneer Foods Wellingtons

0 50 130

2020DEC0043 Dis-Chem Pharmacies 
Limited

Pure Pharmacy Holdings 
(Pty) Ltd

37 0 127

   Table 4:  Mergers with Impact on Jobs in Q2

Month Jobs lost Jobs saved
Intended job 

creation
No. of cases Net effect 

April 216 336 0 3 120

May 0 363 0 1 363

June 30 420 0 2 390

July 1 78 0 1 77

August 0 0 0 0 0

September 37 257 50 2 270

Total 284 1 454 50 9 1 220

   Table 3:  Impact of Mergers on Jobs Q1 to Q2 of 2021/22 FY

Source: M&A database

JOBS REPORT FOR Q2

Table 2 below provides an overview of the impact of mergers on jobs in Q2.  Table 3 considers the number of jobs lost, the number of 
jobs saved and the number of jobs likely to be created through mergers and acquisitions that were finalised in Q2.

MAKING HEADLINES
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INTERNATIONAL 
RELATIONS 
REPORT 

By Precious Mathibe and Andile Gwabeni  By Precious Mathibe and Andile Gwabeni  

DIALOGUE ORGANIZED BY THE GOVERNMENT OF NAMIBIA, THE 
NAMIBIAN COMPETITION COMMISSION (NACC), AND THE UNITED 
NATIONS DEVELOPMENT PROGRAMME (UNDP)

What better way to kickstart the third quarter, than being a part of an insightful 
dialogue focused on the “Trends and Strategies in the Use of Competition Law 
to Promote Innovation of and Affordable Access to Health Technologies”. The  
dialogue which took place on 30 September was organized by the Government 
of Namibia, the Namibian Competition Commission (NaCC), and the United 
Nations Development Programme (UNDP). The discussion was about the 
Covid-19 pandemic and how it exposed the health disparities that exist in the 
health sector specifically with reference to health technologies. The Competition 
issues highlighted included excessive pricing, pay-for-delay, lack of access to 
funding and health insurance facilities. It was highlighted that cooperation among 
competition regulators will enable better and effective enforcement, an essential 
role in the ecosystem of ensuring that pricing of healthcare remains affordable.

Deputy Commissioner Hardin Ratshisusu formed part of the panel discussion on 
‘National Experiences – Competition law in the health sector and strategies for 
increasing access: The Namibian and other countries experiences. The session 
had the objective to examine the role of competition law in the health sector at 
national level, including as strategy to promote affordable access to medicines 
and other health technologies.

REGIONAL ENGAGEMENTS

THE 15TH CCSA ANNUAL COMPETITION, ECONOMICS & POLICY CONFERENCE

The 15th CCSA Annual Competition, Economics & Policy Conference was held from 20 – 22 October 2021 and a virtual signing 
ceremony of the Memorandum of Understanding (MOU) between the Commission and Barbados was held on 21 October2021. 
Commissioner Tembinkosi Bonakele signed the MOU on behalf of the CCSA, while Acting Chief Executive Officer, Dr. Marsha Atherley-
Ikechi, signed on behalf of Barbados Fair Trading Commission. The purpose of the MOU between the CCSA and Barbados FTC is 
to establish an institutional relationship between the parties while simultaneously fostering cooperation in competition policy and 
competition law enforcement. The MOU is available on the Commission’s website.

annual
competition law
economics & policy
conference 2021

ACF AVIATION PUBLICATION LAUNCH

The first ever ACF Aviation Research Report – a brainchild of the African Competition Forum was launched on 21 October 2021 during the 
Commission’s 15th Annual Competition Law, Economics and Policy Conference. Participants forming part of the launch included Angola, 
COMESA, Kenya, Nigeria, South Africa, and The Gambia. The report is available on the Commission’s website.

1

ACF RESEARCH TECHNICAL WORKING GROUPS MEETINGS

The ACF has undertaken technical cross-country studies on Pharmaceutical Generics and Roaming Charges and both research studies 
centered on the continent. The first technical working groups meeting was held on 11 October 2021 to discuss submissions on the 
proposed agenda, outline, methodology, scope and relevant deadlines. The project lead countries under the roaming technical study are; 
Angola, Botswana, COMESA, Kenya, Mauritius, South Africa, Zambia and Zimbabwe. Whereas in the Pharmaceutical Generics technical 
study countries participating are Angola, Botswana, Zimbabwe, Eswatini, Kenya, South Africa and The Gambia. 

These technical meetings form part of the ACF Research Workplan 2021/22 and are currently held virtually. 
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UNCTAD IGE 2021

The Nineteenth session of the Intergovernmental Group of Experts on Competition Law and Policy was 
held from 7-9 July 2021 in Geneva, Switzerland and Online due to Covid-19 travel restrictions. The 
Commissioner, Tembinkosi Bonakele participated and led the Malawi Peer Review session.

The Commission was part of robust discussions concerning “Formal Consultation on SMEs resurgence 
and the role of competition policy post Covid-19” which explored the way forward in addressing the 
recommendations of the UNCTAD commissioned report jointly with South Africa’s institutions in charge of 
competition (Competition Commission, DTIC) and SME policies (DSBD, Seda) and comments on the technical assistance request of 
the study from various institutional bodies representing MSMEs and Competition policies. It enabled a discussion on the inter-agency 
strategies for implementation based on recommendations remarked in the report authored by Dr T. Vilakazi. Deputy Commissioner, 
Hardin Ratshisusu was amongst other South African institution representatives.  

CADE (ADMINISTRATIVE COUNCIL FOR ECONOMIC DÉFENSE) NEW PRESIDENT ELECTIONS.

The workshop took place on 23 August 2021. It was led by Khanyisa Qobo 
(Divisional Manager: Advocacy) and Mapato Ramokgopa (Manager: Office of The 
Commissioner). Both authorities shared their experiences on Automotive and 
School Uniform Sectors

JOINT COMMISSION AND EGYPTIAN COMPETITION AUTHORITY ADVOCACY 
WORKSHOP

The workshop took place on 23 August 2021. It was led by Khanyisa Qobo (Divisional Manager: 
Advocacy) and Mapato Ramokgopa (Manager: Office of The Commissioner). Both authorities 
shared their experiences on Automotive and School Uniform Sectors

AFRICAN CONTINENTAL FREE TRADE AREA 

The inaugural meeting of the African Continental Free Trade Area (AfCFTA) took place in Accra 
Ghana from 11 to 13 August 2021. Due to the current global travel restrictions attributed to 
Covid, participating countries joined the meeting virtually. 
The following were the objectives of the meeting:

• To consider the Terms of Reference for the Committee on Competition Policy. 
• To consider the Work plan. 
• To do a situation analysis on Competition policy within Africa. 
• To assess the level of capacity building in Competition Policy within Africa.

Additionally, the CCSA participated in “The first Capacity Building Workshop on Competition 
Policy Protocol for AfCFTA”, which sought to gain clarity on issues concerning the status of 
negotiations of the AfCFTA; gain insight on issues currently being experienced by State Parties 
and the Member States; and to track the negotiations of the AfCFTA Protocol. The Workshop 
took place from 12 to 14 October 2021. South Africa was represented by Mr Makgale Mohlala 
on cross-border cartels.

ACF - SADC CARTEL WORKING GROUP TRAINING WORKSHOP 

The Commission hosted a virtual Cross-Border Cartel workshop on the 10 September 2021 which was led by Mr Mfundo Ngobese 
and Mr Maanda Lambani. The Commission, Botswana, Mauritius, SADC and UNCTAD shared their experiences, challenges and 
cooperation in tackling cartel cases going forward.

INTERNATIONAL ENGAGEMENTSAFRICA DIGITAL ECONOMY AND COMPETITION IN THE AFRICAN REGION WORKSHOP

The Egyptian Competition Authority hosted a webinar on 20 October 2021. The Commission was represented by Mr Themba Mahlangu 
who presented on “the Digital market inquiry and the WeBuyCars digital merger case” during the “Peer Experience Sharing” segment. 

Participating countries included Kenya, Mauritius, Nigeria. South Africa, and Zambia.

THE COMMISSION PARTICIPATED IN THE FOLLOWING WEBINARS DURING THE PERIOD UNDER REVIEW: 

ICN WG Chairs Annual Conference Planning Call, 6 Oct 2021.
• ICN Third decade preparatory session, 14 October 2021
• ICN SG Conference Call: October 15, 2021.
• ICN 20th Annual Conference, 13-15 October 2021.
• ICN Anniversary Celebration - Chairs Panel, 25 Oct 2021.
• OECD/ICN Report on International Co-operation in 

Competition Enforcement, 28 October 2021

The Commission participated in the ICN’s 20th Annual Conference, 
with the topic “Sustainable development and competition law” 
being one of the key themes on and it was held from the 13 – 15 
October 2021. Commissioner Tembinkosi Bonakele shared how in 
the South African context, sustainability is linked to public interest 
and that ignoring sustainability is an existential risk for Competition 
Authorities. The conference provided insight into the intersection of 
competition, consumer, and data protection policies. In addition, 
the International Relations team participated in the diverse 
selection of interesting topics, such as post-COVID competition law 
enforcement, international cooperation in enforcement practice and 
digitalisation, which were placed on the agenda of the ICN working 
groups in the form of plenary or breakout sessions.
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Read more on our website:  www.compcom.co.za

 
 
 
 
 
 
 
 
 
 

  
 

competition regulation for a growing and inclusive economy. 

Media Statement 
For Immediate Release 
16 September 2021  
 

CALL FOR PARTICIPATION IN PUBLIC HEARINGS FOR THE ONLINE PLATFORMS 
MARKET INQUIRY 

 
 

Today the Digital Markets Inquiry (“The Inquiry”) has released a call for participation in the public 

hearings to all stakeholders that can provide insights into the functioning of the online economy, 

factors that may hinder competition or participation and proposals on solutions to any issues 

identified. This includes both large and small online platforms and retailers, the businesses that 

use these online channels to reach consumers, business organisations, venture capitalists that 

invest in the digital economy and the public that make use of online channels.  

 

The call for participation is available on the Inquiry website (http://www.compcom.co.za/online-

intermediation-platforms-market-inquiry) which explains the structure of the public hearings and 

how stakeholders can participate. Stakeholders wishing to participate are urged to fill in the Inquiry 

Hearing Form and send it through to the Inquiry email address (oipmi@compcom.co.za ) before 

the end of September 2021. The Inquiry will then communicate the programme for the public 

hearings a week later.     

 

Aside from the public hearings, there are other ways for stakeholders to participate. The Inquiry 

website has a survey for businesses that use the online channels to reach consumers (“Business 

User Survey”). The Inquiry is particularly interested in understanding the experience of business 

users, in particular the extent of platform dependency, the restrictions placed on their business 

by platforms; the perceived fairness of search algorithms, platform terms & conditions, and 

platform commission fees; as well as the impact on their business of any unfair treatment. It is 

essential that businesses undertake the survey if their voice is to be heard. Alternatively, 
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a growing, deconcentrated and inclusive economy. 

Media Advisory For Immediate Release 01 September 2021  

COMMISSION TO HOLD A PRICE GOUGING WEBINAR DURING THE COVID 19 PANDEMIC 

 

On 10 September 2021 at 10h00, the Competition Commission of South Africa (Commission) will hold a 

webinar on ‘Price Gouging during the COVID 19 Pandemic’. The webinar will reflect on the impact of 

the Commission’s efforts and findings during the state of the pandemic while raising awareness on the 

role of the Commission and the application of the amended Competition Act 89 of 1998. The 

Commission will also use the webinar to identify competition issues, raise awareness and educate all 

stakeholders on the lessons learned from price gouging cases, for future interventions. 

The COVID 19 pandemic has had an adverse effect on the lives of the country’s citizens and the world 

alike. After the announcement of the national lockdown in March 2020, South Africa saw unprecedented 

spikes in demand for hygiene and healthcare products, needed to prevent the spread of the virus. 

Consumers also started panic-buying and stockpiling essential foodstuffs. This provided conditions for 

price gouging by suppliers and retailers of these products.  

The Commission responded to price gouging in the first and second wave to protect consumers and 

customers from unconscionable, unfair, unreasonable, unjust or improper commercial practices during the 

national state of disaster. Through advocacy initiatives, the Commission also responded to astronomical 

price gouging allegations. Members of the media as well as community representatives from both public and private sectors are 

invited to participate in the Webinar. Media wishing to attend the Webinar must register on https://tinyurl.com/37kakpwh  on or before 8 

September 2021.  
For Webinar questions: Mr Sipho Mtombeni on Siphom@compcom.co.za.  

For media interview requests: Ms Lydia Molefe on LydiaM@compcom.co.za 

[ENDS] 
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a growing, deconcentrated and inclusive economy. 

Media Statement 

For Immediate Release 

26 August 2021  
 

CPHA AND 22 OF ITS MEMBERS TO FACE CHARGES FOR FIXING RENTAL RATES FOR 

EARTHMOVING MACHINERY AND PLANT EQUIPMENT   

 
The Competition Commission has today filed charges with the Competition Tribunal against 

Contractors Plant Hire Association (“CPHA) together with its 22 members, for fixing rental rates 

for earthmoving machinery and plant equipment. The Commission found that CPHA and 22 of its 

members contravened section 4(1)(b)(i) of the Competition Act, 89 of 1998, as amended (“the 

Act”) by allegedly fixing prices and/or fixing trading condition when renting out their earthmoving 

machinery and plant equipment.  

 

On 21 February 2017, the Competition Commissioner initiated a complaint against CPHA and its 

members in terms of section 49(B)(1) of the Act for alleged price fixing and/or fixing of a trading 

condition when renting out their earthmoving machinery, in contravention of section 4(1)(b)(i) of 

the Act.  

 

The Commission’s investigation found that as far back as 1970 to date, members of the CPHA 

agreed under the auspices CPHA to fix the minimum hourly and daily rate charged for the rental 

of their machinery and plant equipment and/or fixed trading conditions relating to the renting of 

their machinery and plant equipment. This conduct amount to price fixing and/or fixing of the 

trading condition which is in contravention of section 4(1)(b)(i) of the Act.  

 
[ENDS] 

 
Issued by:  

Siyabulela Makunga, Spokesperson  

On behalf of: The Competition Commission of South Africa 
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a growing, deconcentrated and inclusive economy. 

Media Release 
For Immediate Release 
19 August 2021  
 

DIGITAL MARKETS PARTICIPANTS INVITED TO MAKE SUBMISSIONS ON RECENTLY 
RELEASED FURTHER STATEMENT OF ISSUES 

 

The Online Platform Markets Inquiry (Inquiry) has released a Further Statement of Issues (FSOI) 

following a review of public submissions to the initial statement of issues and responses by online 

platforms to information requests sent out in May this year. In releasing this FSOI, the Inquiry 

invites market participants and other interested parties to provide views and information on the 

additional issues identified. The deadline for submissions is 23 September 2021.  

 

The scope of the Inquiry is on business to consumer (B2C) online platforms, and in particular 

features that may restrict platform competition or which relate to competition amongst, and fair 

treatment of, the businesses that use these platforms to list and sell products, in particular SMEs 

and businesses owned by historically disadvantaged persons (HDP businesses).  

 

The FSOI highlights areas for more focused investigation in five online platform categories, 

namely eCommerce, delivery platforms, travel & accommodation, online classifieds, and app 

stores. Some of the common issues related to businesses using the platforms include: 

 

• The extensive and growing use of sponsored ranking (i.e. payments to appear higher up 

on consumer search results), and its impact on consumer choice and the discoverability of 

SME/HDP businesses on these platforms; 
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a growing, deconcentrated and inclusive economy. 

Media Release 
For Immediate Release 
17 August 2021  
 

Draft Guidelines on collaboration between competitors on localisation initiatives 
published for comments 

 

On 13 August 2021, the Competition Commission (“Commission”) issued draft guidelines on 

collaboration between competitors on localisation initiatives for public comment in terms of section 

79(3) of the Competition Act No. 89 of 1998 (as amended) (“Act”) in Government Gazette number 

44981.  

 

In response to the economic consequences of the Covid-19 pandemic, government developed 

the Economic Reconstruction and Recovery Plan (“ERRP”) which maps out interventions aimed 

at promoting inclusive growth and employment in the domestic economy. One of the key 

objectives of the ERRP is increased localisation – increasing the share of total procurement of an 

identified input from local suppliers and decreasing the share of procurement of imports of the 

same input. 

 

In terms of the draft Guidelines, a “localisation initiative” is any project or effort to achieve greater 

levels of local procurement or production.  Localisation initiatives may be initiated by Government 

or private players themselves. Government-initiated localisation initiatives may include initiatives 

such as the Department of Trade, Industry and Competition’s (DTIC’s) CEO Localisation Initiative 

or localisation initiatives that arise of the DTIC’s Master Plan processes.  In addition, localisation 

initiatives may be initiated by any government entity. Outside of government, the Commission 

recognises that industry participants/market players may also wish to engage in initiatives to 

increase localisation in terms of the ERRP, and in line with government policy.   

MEDIA RELEASE 17  AUGUST 2021
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competition regulation for a growing and inclusive economy. 

Media Statement 

For Immediate Release 

07 September 2020 

 
ESSENTIAL FOOD REPORT SHOWS INCREASING CONCENTRATION 

AND CHALLENGES FOR SMALL-SCALE FARMERS 

 
The Competition Commission has released its latest Essential Food Pricing Monitoring Report 

focused on tracking the impact of the Covid-19 pandemic and the corresponding economic crisis 

on food markets.  

 

The report, the fifth in a series, among other things, reveals that a clear drop in farmer numbers 

and an increase in concentration across the value chain. For instance, while there were around 

3,899 dairy farmers in January 2007, there were just 1,053 in January 2021. There are concerns 

with market power across the value chain with farmers, especially small farmers, facing low 

operating margins.  

 

These Commission reports have shown that there remain a number of concerns with the 

functioning of South Africa’s food markets and commercial value chains within the industry. Some 

of these concerns include the wide farm-to-retail spread in prices, large price differences between 

regions for basic fresh produce, growing margins at the processor and retailer level, as well as 

the general trend of price inflation from the start of the pandemic for some fresh produce due to 

global supply chain issues and exchange rate effects.  

 

The latest report shows that the agricultural value chain in South Africa is highly industrialised 

and characterised by the super commercialisation of production via large-scale farming as well 

as concentrated upstream inputs and concentrated processing.  

 

The report considers the implications of this for small-scale farming and participation in South 

African agricultural markets. Small and emerging farmers face several challenges such as poor 
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T
he Commission and the National 
Empowerment Fund (NEF) 
have signed a Memorandum 
of Understanding (MoU) to 

strengthen their cooperation on areas 
of mutual interest, and to promote 
increased market access for historically 
disadvantaged persons (HDPs) and 
the development of small to medium 
enterprise development. The Commission 
and the NEF have agreed to cooperate 
on merger control, development fund 
management and market research.

The NEF is a fund administrator, 
promoting and supporting business 
ventures pioneered by small and 
medium enterprises (SMEs) and HDPs. 
Through these initiatives, it identifies the 
developmental needs of industries.

One of the ways the Commission deals 
with the structure of markets is through 
the control of mergers and acquisitions. 
A merger may occur when a firm 
amalgamates with or buys a controlling 
stake in another firm. It may also occur 
when a firm sells its business assets to 
another firm. The Commission is required 
to assess all mergers that meet the required 
threshold before they are implemented. 

When mergers are being evaluated, the 
Commission investigates, amongst other 
things, the effects of the merger on the 
competitiveness of SMEs and HDPs and 
can also insist on remedies to proposed 
mergers. These include the cooperation 
and creation of development funds for 
increased enterprise development and 
market competitiveness of SMEs and 
firms owned by HDPs in the markets 
impacted by the merger.

Where a merger investigated by the 
Commission requires the establishment 
of a development fund, the Commission 
may consult NEF for the purpose of 
administering the fund and evaluating 
the manner in which the fund may be 
designed and managed.

The purpose of the MoU is to establish a 
framework for cooperation between the 
two institutions to achieve the following 
objectives: 

a. Consult on mergers and acquisitions: 
provide each other with the necessary 
information, advice and inputs during 
merger investigations and establish 
development funds as merger 
remedies for the increased entry and 

participation by SMEs and HDPs;

b. Establish development funds: 
facilitate the administration and 
management of the funds for 
developmental purposes, referred by 
the Commission and to be managed 
by the NEF; and

c. Share market research: co-operate 
and collaborate in devising a 
strategy for funding transactions and 
enterprise and supplier development 
programmes to meet identified 
needs, including sharing of sector-
specific information and market 
intelligence, such as market structure, 
opportunities for SMEs and HDPs in 
specific markets and the barriers to 
entry and participation facing SMEs 
and HDPs, such as access to finance.

The MoU establishes a cooperation 
framework for the two institutions 
to explore further opportunities for 
collaboration and the harmonisation of 
efforts in promoting and maintaining 
competition in South Africa, ensuring 
that SMEs and HDPs have an equitable 
opportunity to contribute to the growth 
and development of the economy.

THE COMMISSION 
SIGNS MOU WITH 
THE NATIONAL 
EMPOWERMENT 
FUND TO 
STRENGTHEN 
COOPERATION 

By Daniela Bove 
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O
n 21 October 2021, the Commission signed a 
Memorandum of Agreement (MOA) with the Information 
Regulator of South Africa (Information Regulator). The 
MOA was signed at the 15th Annual Competition Law, 

Economics and Policy Conference.  

Background to the MOA

On 1 July 2021, South Africa witnessed the coming into effect of 
Protection of Personal Information Act (POPI Act). The application 
of the POPI Act gives effect to the constitutional right to privacy 
by safeguarding personal information or data when processed 
by a responsible party. The POPI Act contains specific principles 
or guidelines for the lawful processing of personal data. In 
addition, it established the Information Regulator as the authority 
responsible for enforcing the rights contained in the Act. The 
introduction of POPI Act is a significant development, particularly 
in the era of digitalisation. 

Digital markets and platforms have recently been dominating 
the international antitrust debate. The intersection between 
competition laws, consumer protection laws, and data 
protection laws has become an increasingly important topic 
that is recognised by many competition authorities, including 
South Africa. In 2020, the Commission published a paper titled 
“Competition in the Digital Economy. The paper brought to light 
the common goals of competition, data protection and consumer 
policy in the broader protection of consumers and highlighted 
the significance of the intersections between these institutions. 
In particular, the paper highlighted the importance of strong 
cooperation and close dialogues with regulatory institutions such 
as the Information Regulator to better achieve the common goals 
and avoid inconsistent approaches

The Purpose of the MOA

The purpose of the MOA is to  strengthen cooperation between 
the Commission and the Information Regulator. The  MOA 
establishes the manner in which the two agencies will interact 
with each other to enable them to - 

i. effectively coordinate the exercise of their jurisdictional 
powers when taking decisions;

ii. apply a consistent interpretation and application of the 
principles of competition law and personal information or 
privacy law when exercising their powers and their respective 
functions in terms of their enabling legislation; 

iii. promote co-operation between the Commission and the 
Information Regulator in general, including in respect of 
setting of standards or conditions that affect matters of 
common interest, any joint investigations, market inquiries 

and or research studies that the parties may agree to 
undertake; and 

iv. consult each other and timeously provide each other with 
necessary information in respect of the investigation of anti-
competitive practices, regulation of mergers and acquisitions, 
as well as investigation of non-compliance with the 
provisions of the POPIA and PAIA, research developments or 
studies relating to the protection and processing of personal 
information. 

The MOA also enables the Commission and the Information 
Regulator to strategically collaborate on measures necessary to 
promote the protection of personal information and access to 
information.  Furthermore, it will allow the two agencies to jointly 
undertake advocacy and outreach initiatives to better facilitate 
access to public service and become more visibly involved in 
education and promotional campaigns aimed to encourage 
compliance. 
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COMPETITION POLICY FOR AN 
INCLUSIVE AND RESILIENT ECONOMY

The Commission has seven priority sectors 
which includes, food and agro-processing, 
healthcare; intermediate industrial inputs, 
construction and infrastructure, banking 

and financial services, banking and financial 
services, information and communication 

technology and energy.

These sectors were selected taking into 
account South Africa’s economic policies, the 

volume of complaints received in the sector 
and market failures which the Commission 

has identified through past investigations and 
scoping exercises. 

The Commission seeks to promote 
competitiveness in these sectors to level the 

playing fields and open up 
the markets, with a view to promoting 

economic growth.
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OUT & 
  ABOUT

Competition Commissioner Tembinkosi Bonakele 
addressed the Midrand Local Economic 
Empowerment Network. 

Chief Economist James Hodge participated in the 
township economy imbizo held in Tembisa.  James 
spoke on the “solutions and response from national 
government and other policy makers in rebuilding the 
township economy”. 

The Health Funders Association is hosted its Inaugural 
Lekgotla virtually. The theme of the Indaba was 
‘Innovating for Efficiencies’. Commissioner Tembinkosi 
Bonakele spoke about the Commission’s Health Market 
Inquiry findings and recommendations.

Advocacy Divisional Manager, 
Khanyisa Qobo participated in the 
SACAP stakeholder convention. Ms 
Qobo was a panelist in a session on 
“built environment - transformation 
agenda.”

CRESSE is hosted the 15th International Conference 
on Competition and Regulation, on the theme: 
Advances in the Analysis of Competition Policy and 
Regulation. Competition Commissioner, Tembinkosi 
Bonakele, at a plenary discussion on ‘Competition 
Policy Enforcement in Digital Markets : The case of 
BRICS’.

CUTS International hosted the Southern African Regional 
virtual conference on strengthening integration into 
AfCFTA. Deputy Commissioner, Hardin Ratshisusu is 
participated in the Policy and Regulation session.

Deputy Competition Commissioner, Hardin 
Ratshisusu, at the 8th Annual Competition 
Symposium hosted by the Competition Authority 
of Kenya. Deputy Commissioner was in a session 
on ‘supporting MSMEs’ recovery and growth 
through competition policy’. The Commission also 
submitted a written submission on cross border 
cartel enforcements under free trade continental 
trade area.
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02
ARE THERE KEY SECTORS, IN THE 
COMMISSION’S VIEW, LIKELY TO 
BENEFIT FROM THE GUIDELINES AND 
THE LOCALISATION   
INITIATIVES? 

We expect these to benefit those sectors that have scope 

for domestic procurement and production, and where South 

Africa enjoys some competitive advantage relative to its trading 

partners but lack the required economies of scale and scope 

and where the sectors are facing difficulties hindering their 

growth potential.  Government has identified various sectors 

through its master plans in sugar, clothing, textiles, leather, 

poultry, automotive, fertilizer and steel.  The main other sector 

is mining, with prospects for procurement of mining inputs, 

ventures that could enhance domestic mineral processing 

initiatives as well as boosting procurement of a minerals such 

as coal from junior miners.

A number of firms have already made investments commitments 

of over R70 billion is sectors identified in master plans, but 

some may further be unlocked with increased collaboration that 

these guidelines seek to promote.  Various other firms through 

the DTIC CEO Localisation are leading a process of identifying 

products in their own supply chains where greater localisation 

is possible, this too may require some form of collaboration. 

   

03
COULD YOU EXPLAIN THE PROCESS 
WHEREBY THE GUIDELINES WERE 
FORMULATED AND WERE OTHER 
STAKEHOLDERS INVOLVED IN    
DRIVING THE PROCESS?

We have been in constant contact with government (recently 

DTIC and Department of Mineral Resource and Energy) and 

firms. This has been heightened as the issues of what kind 

of collaboration between firms to promote localisation and 

implement various master plans is permissible under the 

Competition Act. As you would recall we published draft 

information exchange guidelines a while ago, but as we were to 

finalise these there was a major review of the Competition Act 

with various proposals to amend section 4(1) of the Competition 

Act with talks of characterisation being embedded in the law.

So we have listened to stakeholders hence the publication of 

these draft guidelines.  

04
BROADLY, WHAT IS THE ROLE  
OF THE COMMISSION IN THIS 
PROCESS?

The Commission will not prescribe the nature, content and 

form of the localisation initiatives.  It is up to the relevant 

stakeholders to frame the relevant initiatives. The Commission’s 

role is limited to creating an enabling framework, oversight 

and guidance to safeguard competition in markets within the 

context of localisation initiatives, with reporting requirements 

for those firms engaging in collaboration, but also advocacy, 

to the extent firms and government are unclear about these 

guidelines.  

05
WHAT IS THE ROLE OF THE 
COMMISSION, COMPETITOR FIRMS 
AND FACILITATORS, VIS-À-VIS LOCAL 
SUPPLIERS, IN TERMS OF WHO 
BEARS THE RESPONSIBILITY OF 
ENGAGING WITH LOCAL SUPPLIERS 
TO INSTALL CAPACITY OR INCREASE 
PRODUCTION, AND IS THERE ANY 
CONTEMPLATED CRITERIA FOR 
SELECTING SUCH SUPPLIERS?

This can be a process driven by suppliers or customers.  The 

identification of pain points and solutions ought to be driven 

by industry players. The Commission does not intend to 

be prescriptive save for the limited competition oversight I 

mentioned earlier or advocacy when required.. 

06
LOCAL SUPPLIERS WHO ARE ABLE TO 
INCREASE CAPACITY MAY ALSO WISH 
TO HAVE GUARANTEED TAKE UP OF 
ITS PRODUCTS IN THE MARKET. IS 
THERE ANY THINKING AROUND 

01
HARDIN, COULD WE ASK THAT YOU 
CONTEXTUALISE THE GUIDELINES 
FOR US?

These draft guidelines are introduced at a time the South 

African economy is facing numerous challenges. From 

the competition regulation perspective, it remains the 

Commission’s focus to regulate competition for growth and 

participation in the economy. There have in the past been 

concerns from firms and other stakeholders about the extent 

to which firm level collaboration that enhances efficiency and 

development is permissible under the Competition Act.  

The guideline will seek to regulate agreements or arrangements 

between firms that otherwise may potentially raise competition 

concerns, in a manner that mitigates the potential risk to 

the competitive process, which in this case would be those 

arrangements that promote localisation initiatives through 

local procurement or production. These initiatives may be 

initiated by Government or private players. More importantly, 

the guidelines provide an enabling framework for localisation 

in a manner that preserves competition. 

However, there’s an express exclusion in these guidelines, 

that they do not provide for any localisation initiative that 

may contravene section 4(1)(b) of the Act (namely, price 

fixing, market allocation or bid rigging). For initiatives in that 

category, the best route would be for the parties to apply for 

an exemption in the ordinary course.

I must though add that there is rich international experience 

on competitor collaboration, with the OECD at the forefront 

of these discussions. Various leading jurisdictions such as 

the USA, Canada, New Zealand, Singapore and a number in 

Europe have published guidelines for competitor collaboration, 

which are quite wide in scope.    

DEPUTY 
COMMISSIONER 
ANSWERS 
QUESTIONS ON THE 
DRAFT GUIDELINES 
ON COLLABORATION 
BETWEEN 
COMPETITORS ON 
LOCALISATION
INITIATIVES

FTI Consulting hosted a virtual webinar 
discussion on the Draft Guidelines on 
collaboration between competitors 
on localisation initiatives. Deputy 
Commissioner, Hardin Ratshisusu and 
Derek Lotter Partner Bowmans (Law 
Firm) discussed the Draft Guidelines.



4746

GUIDELINE, WHERE CERTAIN TYPES 
OF AGREEMENTS, OR MARKET 
PARTICIPANTS WHICH HAVE A 
MARKET SHARE BELOW A CERTAIN 
LEVEL, MAY LEGITIMATELY 
COLLABORATE ON LOCALISATION 
AND OTHER INITIATIVES?    

With the 2019 amendments to the Competition Act, there’s now 
scope for the Commission to consider exemptions on wider 
grounds including economic development on the one hand, and 
for the Minister to exempt certain categories of agreements.

There is scope for both guidelines and block exemptions. In this 
case the guidelines have a wider application and have no set 
thresholds for firms. In the case of block exemptions, and if we 
take the EU as an example, the block exemptions have proved 
quite useful. We can consider the same in South Africa and with 
the amendments of the Act the policymaker has signalled that 
there is scope for block exemptions, as we have seen with the 
covid-19 block exemptions in various sectors such as banking 
and healthcare.    

11
TAKING A STEP BACK FROM THE 
GUIDELINES AND LOOKING AT THE 
BROADER COMPETITION POLICY 
OBJECTIVES WE HAVE SEEN FROM 
THE COMMISSION IN RECENT TIMES 
- INCLUDING VIA THE MERGER 
CONTROL REGIME, THE GUIDELINES 
ON COLLABORATION IN THE 
IMPLEMENTATION OF VARIOUS 

MASTER PLANS, COVID-19 BLOCK 
EXEMPTIONS AND PRICE GOUGING 
FOR EXAMPLE - THE COMMISSION 
APPEARS TO HAVE MADE SIZEABLE 
CONTRIBUTIONS IN THIS REGARD.  
WHAT CHALLENGES HAS THE 
COMMISSION ENCOUNTERED 
DURING THIS PROCESS?   

Competition policy is taking centre stage in South Africa’s 
economic policy.  It is widely accepted that competitive and 
inclusive markets are preconditions for sustainable and inclusive 
economic development.  We are seeing major competition 
policy reforms in Europe, USA and China, and many countries 
in Africa including South Africa are on the same path.

On 19 May 2021 the South African government published 
a statement on “Competition policy for jobs and industrial 
development”, which outlines competition policy priorities.

Public interest concerns are increasingly becoming more 
prominent in competition policy.  We see this within the context 
of merger control, Covid-19 price gouging and covid-19 block 
exemptions.  All these involve an intersection of competition 
and public interest issues.  

The key challenge is striking a balance between public interest 
issues and competition issues without sacrificing any of these 
two.  Striking that balance is not an easy process.  

The main challenge in our economy remains lack of participation 
by SMEs in markets, highly concentrated markets and high 
incidence of abuse of dominance (e.g. price gouging). And 
to transform this economy we need to ensure expansion 
of opportunities for firms, especially SMEs, to meaningfully 
participate in markets.

WHICH PARTY MAY BE BEST PLACED 
TO NEGOTIATE THESE TYPES OF 
CONTRACTS?  

This is an important issue and will largely be determined by 
negotiations between the parties. It can be bilateral (between 
a supplier and a customer), in which case it is in the normal 
course and no competition issues arise. Or, which is likely to 
be where the gap is, where a number of local suppliers need to 
collaborate to achieve sufficient economies of scale. In which 
case, we propose a facilitator to ensure there is no direct sharing 
of competitively sensitive information between suppliers, but 
that these suppliers can find a facilitator to mediate between 
them and the customer.  The initiative must not involve the joint 
fixing of a purchase price as that it prohibited under section 4(1)

(b) of the Act.

07
MORE LOCAL CONTENT IS ALWAYS 
SEEN AS POSITIVE. HOWEVER, THIS 
NEEDS TO BE BALANCED AGAINST 
ANY ANALYSIS SHOWING THAT 
IMPORTED CHEAPER, QUALITY 
GOODS MAY CREATE MORE POSITIVE 
OUTCOMES. WHICH PARTY IS 
RESPONSIBLE FOR ENSURING THAT 
LOCALISATION EFFORTS CREATE 
JOBS AND DO NOT LEAD TO 
INCREASED PRICES IN COMMODITIES 
MANUFACTURED LOCALLY?

In line with the objectives of the Competition Act, we seek 
to regulate to promote economic activity that promotes the 
efficiency and development of the economy. The idea of these 
guidelines is to ensure that localisation initiatives provide 
sufficient scope for locally produced products to be competitive 
relative to imports. If the initiative yields inefficient outcomes, 
South Africa will not gain competitiveness, and customers will 
source products that are competitive elsewhere. What has 
constantly been said to us by many firms is these initiatives are 
required to promote efficiency in the economy. 

08
WHERE AN INDEPENDENT 
FACILITATOR IS SELECTED, ONE 
WOULD ASSUME THAT THE 
FACILITATOR MUST BE AN 
INDEPENDENT INDUSTRY EXPERT IN 
ORDER TO ENSURE THAT THE 
DETERMINATIONS MADE BY THE 
FACILITATOR ARE SENSIBLE AND 

PRACTICALLY ACHIEVABLE FOR THE 
INDUSTRY. IT MAY BE THAT THE 
DEFINITION OF INDEPENDENT 
FACILITATOR, PER THE GUIDELINES, 
COULD BENEFIT FROM FURTHER 
CLARIFICATIONS? 

An independent facilitator has been defined  as a person or 
firm, with no direct or indirect commercial links or otherwise 
with the industry or the concerned firm, appointed to facilitate 
the sharing of competitively sensitive information by individual 
firms, and the aggregation of such competitively sensitive 
information amongst firms in the industry. 

Therefore the only bar is that the person should not have 
commercial links to avoid conflicts of interest. Indeed the 
facilitator, usually for value add, has to have some knowledge of 
the sector. It seems the definition as it stands is broad enough. 

09
THE GUIDELINES CONTEMPLATE 
THAT COMPETITOR COLLABORATION 
ON LOCALISATION INITIATIVES BE 
COMMUNICATED TO THE 
COMMISSION WITHIN A REASONABLE 
PERIOD OF TIME, AND THAT MINUTES 
OF MEETING AND RECORDINGS OF 
SUCH MEETINGS MUST BE MADE 
AVAILABLE, SHOULD THE 
COMMISSION REQUEST ACCESS. IS 
THERE A SPECIFIC RATIONALE FOR 
THIS APPROACH?  

The reporting requirement is necessary for the Commission 
to have a record of the collaborations initiated following the 
guidelines and are in compliance with the guidelines. 

This is also important to ensure that the Commission is aware of 
the practice in the event any party lodges a complaint against 
such a practice and also to monitor the kinds of collaborations 
being implemented. If the collaboration initiatives are conducted 
discreetly, they may attract unnecessary investigations by the 
Commission.  

10
COULD THE AIMS OF THE 
GUIDELINES AND THE GENERAL 
POLICY APPROACH OF THE 
COMMISSION NOT BE BETTER 
SERVED UNDER FOR EXAMPLE, A 
BLOCK EXEMPTION OR SIMILAR 

No Respondent Administrative penalty Solidarity Fund Donation value Court date

1 Supra Healthcare R0.00 R0.00 R304,135.00 12-Mar-21

2 Mine Africa Safety Solutions (Pty) Ltd R0.00 R116,672.02 R116,672.02 14-Apr-21

3 Fruit Stop Wonderboom R0.00 R0.00 R23,110.00 16-Jul-21

Total R0.00 R116,672.02 R443,917.02

ADMINISTRATIVE PENALTIES 
ON COVID 19 CASES 
March 2021 to July 2021 By Thozama Linganisa 
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THE COMPETITION COMMISSION CAN BE

CONTACTED 
AT ANY OF THE FOLLOWING:

Telephone Number:
+27 (012) 394-3200 
+27 (012) 394-3320

WhatsApp / SMS Line:
+27 (0) 84 743 0000

Email Address:
ccsa@compcom.co.za

Physical address:
The DTI Campus, Mulayo (Block C),
77 Meintjies Street,
Sunnyside, Pretoria

Postal address:
Private Bag x23,
Lynwood Ridge,
0040


